








LIEUTENANT ANDREW HATKI

(8]

Operations Order #5 of 2012, Page 1, Paragraph 2(a);

P.G. 207-07. Page 1, Paragraph 3

PROPER PRELIMINARY INVESTIGATIONS OF COMPLAINTS,
COMPLAINT RECORDING AND ACCURATE CLASSIFICATION OF
COMPLAINTS; PRELIMINARY INVESTIGATION OF COMPLAINTS

5. Said Lieutenant Andrew Hatki, while on-duty and assigned to the 40th Precinct, on
or about July 23, 2014, did engage in conduct prejudicial to the good order,
efficiency, or discipline of the Department, to wit: said Lieutenant made inaccurate
and misleading statements to investigators during official Department interviews.
(As amended) .

P.G. 203-10, Page 1, Paragraph 5 - PUBLIC CONTACT - PROHIBITED
CONDUCT

Appearances:

For the Department: Jennifer Kim, Esq.
Department Advocate’s Office
One Police Plaza
New York, New York 10038

For Respondent: James Moschella, Esq.
Karasyk & Moschella, LLP

233 Broadway — Suite 2340
New York, New York 10279

Hearing Dates:
March 3 and April 19, 2016

Decision:
Guilty

Trial Commissioner:
DCT Rosemarie Maldonado

REPORT AND RECOMMENDATION

The above-named member of the Department appeared before me on March 3 and
April 19, 2016. Respondent, through his counsel, entered a plea of not gutlty to the
subject charges. The Department called Sergeant Brian Natoli, Sergeant Ronaldy

Ventura, Sergeant Willie Briggs, Police Officer Keith Foster and Police Officer Lauren
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Acosta as witnesses. Respondent called Deputy Inspector L.orenzo Johnson as a witness
and Respondent testified on his own behalf. A stenographic transcript of the trial record
has been prepared and is available for the Police Commissioner’s review.

DECISION

At trial, the Department Advocate made an oral application to dismiss
Specification 1. This application was granted and Specification 1 was dismissed.

After reviewing the evidence presented at the hearing, and assessing the
credibility of the witnesses, I find Respondent guilty of the charged misconduct.

FINDINGS AND ANALYSIS
Background

The investigation at issue here commenced on or about July 29, 2014. On that
date the Internal Affairs Bureau (1AB) received an anonymous letter alleging that Deputy
Inspector Lorenzo Johnson, the commanding ofticer of the 40 Precinct, was
“downgrading crimes.” IAB referred the complaint to the Quality Assurance Division
(QAD) which then commenced an investigation. QAD determined that between April
2013 and April 2014, the 40 Precinct experienced an 8.0% decrease in index crimes.
This decrease correlated with D Johnson's April 18, 2014 appointment as the
commanding officer ofthe precinct. Four months later, index crimes decreased 17.8%
from the previous year. (T1.17-20)

Sergeant Brian Natoli led the QAD investigation. His team interviewed
approximately 62 members of service from the 40 Precinct and audited 1,558 complaint
reports issued between May 1, 2014 and August 31, 2014. Natoli testified that of the
1,558 complaint reports audited, 41 were initially found to have been misclassified.

Upon further investigation, including the re-interviewing of complainants, it was
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determined that only 35 reports were non-clerically misclassified. Review of the
Intergraph Computer Aided Dispatch (I/CAD) also revealed that for the relevant time
period there were 911 calls for which complaint reports were not generated. Upon
review of this data, Natoli found that none of these irregularities were attributable to the
commanding officer. Two misclassifications and one failure to report, however, related
to Respondent. (Tr.15-17, 19, 35)

At trial, DI Johnson testified that one of the first things he did as the commanding
officer of the 40 Precinct was to designate Respondent as the Special Projects Lieutenant.
As such he worked on “team-led enforcement; so special projects is almost the - - like the
Special Ops. They ... have almost the same exact roles; they handle different units.” (Tr.
178,179)

Johnson testified with regard to the preparation of complaint reports. He noted
that police officers were required to respond to the scene of an incident, prepare a
complaint report, and depending on the crime, “reach out to a supervisor.” Complaint
reports were to be submitted to the precinct desk officer for finalization, “typed up” in the
complaint room, and then submitted to the Crime Analysis Unit for an assessment of
completeness and accuracy. Any discrepancies or irregularities detected by Crime
Analysis were to be reported to the unit supervisor. According to Johnson, complaint
reports were to be entered into the OMNI system expeditiously, but acknowledged that in
April 2014 there were data entry delays. (Tr. 33-35, 37, 151, 179, 180, 185)

Johnson denied exerting any pressure on Respondent, or any other member of the
command, to keep the reporting of index crimes down. Moreover, no member of service

reported to him that Respondent was pressuring them to downgrade or reclassify crimes.
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In fact, DI Johnson praised Respondent as a competent, hardworking and diligent worker
who loved to help others. (Tr. 184, 185, 186)

Respondent testified that Johnson designated him as the Special Projects
Lieutenant because of his experience in similar posts. He explained his expectation that
sergeants responding to jobs “conduct the investigation, understand what they have in
front of them, speak to the witness, and come up ... [with] a proper classification of what
they have in front of them.” Respondent denied ever exerting any pressure on his

subordinates to keep index crime reporting down. (Tr. 212)

Specification 4:

Instructing subordinate not to generate a complaint report

Respondent is charged with instructing his subordinate to not generate a
complaint report for an armed robbery. For the reasons set forth below, I find
Respondent guilty of misconduct.

The undisputed facts are as follows. On June 23, 2014, Sergeant Ronaldy
Ventura was assigned to patrol supervisor duties. At about 0553 hours, he arrived at the
scene of a 10-30 “robbery in progress.” A sector car was already at the location and was
canvassing the area for suspects with the complainant. At some point during the canvass,
the complainant explained that he had to leave for work. After speaking to the
complainant, Sergeant Ventura informed a supervisor on the scene that the complainant
had participated in a canvass but was in a “hurry” to leave for work and would not go to
the precinct to continue the investigation. A complaint report was not generated to
document the robbery and the job was finalized as a 10-90Y “unnecessary.” (Tr. 70, 73,

75, 81, 83, 89, 91, 239-241)
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In dispute is whether Respondent instructed Sergeant Ventura to not generate a
complaint report for the robbery. What follows is a summary of the evidence presented
at trial.

Sergeant Ventura testified that Respondent and DI Johnson responded to the
scene. He informed Respondent of the circumstances of the robbery and that there had
been an unsuccessful canvass of the area. He further related to Respondent that the
complainant had become *“uncooperative” because he was going to work. It was at this
point that Respondent instructed Sergeant Ventura to “go 98" -- resume patrol. To
Ventura, “go 98" signified that his superior officer wanted him to leave the scene and
resume patrol without taking any further action -- including the filing of a complaint
report. For a job involving robbery, Ventura would have expected Respondent to “...tell
me, okay, let’s bring him to the precinct, bring him to the detective squad, show him a
photo array, photographs, and you know, pursue it a little bit more further.” Because of
Respondent’s directive, Ventura did not generate a complaint report and told the sector
cars to resume patrol. Sergeant Ventura documented Respondent’s directive in his
Activity Log. (Tr. 68, 70, 73, 75, 81, 83, 85-87, 89, 91)

Respondent testified that he did not recall this particular incident. He agreed,
however, that he had responded to similar jobs with Ventura on numerous occasions.
Based on Ventura’s testimony, Respondent explained it would not have been unusual to
have told Ventura to “go 98" because:

{I]f you're telling me that he did not want to go back to the Squad, that means you

would have taken -- you would have taken a 61 because you've spent 20 minutes

on a canvass with your police officers -- 1 would assume that you would have
taken a 61; and that he doesn't want to go back to the squad, that means that,

okay, then let him go 10 work and this guy will contact him and follow up with
him later on.
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He further explained that in a situation such as this “go 98" means “let the complainant
go to work, go 98, drop your paper work off ... [and] the squad will contact them later
on.” (Tr. 239, 241, 242, 258)

DI Johnson also testified that he had no recollection of this incident. He noted,
however, that if he had responded to the scene of a gun point robbery and the
complainant was still present but needed to go to work, he would have a complaint report
prepared with a working telephone number and an address so that the precinct detective
squad could conduct their investigation at a later time. Johnson emphasized that he
would never instruct his subordinates to not prepare a complaint report and had not heard
Respondent do so. (Tr. 199, 200)

After reviewing the evidence presented at the hearing, and assessing the
credibility of wimesses, 1 believed Sergeant Ventura’s testimony that he informed
Respondent that the complainant was “uncooperative,” that Respondent replied by telling
him to “go 98" and that it was because of Respondent’s directive to resume patrol that a
complaint report was not generated. First, at trial Ventura presented as an honest and
straightforward witness with no discernable interest in the outcome of this case. In
contrast, Respondent’s account seemed both calculated and self-serving. More
importantly, Ventura’s version of events was logical and comported with common sense
and general police experience. It is important to note that Respondent instructed Ventura
to resume patrol immediately after Ventura told him the complainant was no longer
“cooperative.” Within this context, Respondent knew or should have known that his

order could be given no other reasonable interpretation. As Ventura explained,
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(OMNY), he prepared a handwritten duplicate. Although the duplicate listed the missing
items, the monetary value of each item was left blank. (Tr. 24-25, 48, 38; Dep. Ex. 1)

The duplicate complaint report was subsequently reviewed by Officer Lauren
Acosta, a 40 Precinct crime analysis officer. After noticing the missing values, she
followed procedures and re-interviewed the complainant. Officer Acosta obtained the
missing information, added the monetary values reported by Mr. Balbuena to the
complaint report, calculated the total loss to be over $1,000 and reclassified the crime as
a grand larceny. (Tr. 147-148, 151, 165; DX 1)

The supervisor of the Crime Analysis Unit, Sergeant Smalls, was unavailable to
review Officer Acosta’s crime reclassification because he was on vacation. Instead, she
notified Respondent of the change. Respondent recalled the incident and retrieved the
original handwritten complaint report that was completed on the day of the incident.
Respondent then delivered it to Officer Acosta noting that the original report estimated
the property loss at less than $1,000. (Tr. 151, 152, 156, 229-232; Ex. 1)

What occurred next is in dispute. Officer Acosta testified that she could not recall
what, if anything, Respondent said to her when she pointed out the discrepancy between
the crime classification and property value reported by the complainant. Acosta returned
to her office and about “30 seconds” later Respondent followed. According to Acosta, at
that time Respondent informed her that he had found the original complaint report in the
clerical office with the values already listed at less than $1,000. Respondent told Acosta
to use the original report, which classified the crime as petit larceny, because it was “the
correct one.” (See DX 2) Acosta copied both the grand larceny and petit larceny

complaint reports because there had been too many changes made and because she was
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the last person “going in the system to change the report...[and] it was going to come
back™ to her. At the time she did not know that the original report had been prepared on
May 27 and that a second report had been prepared when the complainant visited the
precinct requesting a copy. At some point after June 5, Acosta was removed from her
position as a crime analysis officer. (Tr. 151, 152, 156, 174; DX 3)

Sergeant Natoli testified at trial and corroborated much of Officer Acosta’s
account. (Tr. 23-25, 48, 38, 39, 59, 63) He also testified that at the scene of the incident,.
Respondent told Glover that the crime should be classified as a larceny. but did not
specify whether it should be designated as petit or grand. (Tr. 54, 57, 58)

DI Johnson testified that he drove to the scene of the crime with Respondent and
remained there for approximately 20 minutes. Afier gathering information he concluded
that this was a petit larceny because the owner had obtained the unit at a storage auction
and when he “looked inside the door. ...[i]t looked like a lot of old property...[jJunk.”
(Tr. 192, 194, 195, 203-205)

Respondent testified that as he was driving DI Johnson he received a phone call
from Sergeant Glover asking for “guidance as to whether to classify this [case] as a
burglary or a larceny.” Johnson went to the scene because this was the second storage
facility theft that day. Although they did not speak to the owner, they determined that the
items inside the unit were “very old.” According to Respondent, he told Sergeant Glover
that this should be classified as a larceny and not a burglary. Whether it was a petit or
grand larceny would be determined by the value of the missing items. (Tr. 226, 227)

According to Respondent, he had no further involvement with this complaint

report until June 5, 2014, when Officer Acosta informed him of a misclassified grand
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larceny report. Respondent reviewed the complaint and realized that he had been at the
scene of this incident. He was aware that a complaint report had already been prepared
for this incident and searched for it in the complaint room. Afier about an hour and a
half, Respondent found the original report in the “bottom of the complaint report pile.”
(Tr. 229, 230, 232, 233)

Respondent brought the original report to Officer Acosta and instructed her to use
the complaint report prepared on May 27 and “DD-5" it to a grand larceny if necessary so
that there was a “paper trail.” Respondent explained that at times there would be multiple
reports generated for one incident and he *would have to go back and get rid of complaint
reports and try to catch up to the original incident.” (Tr. 233, 236, 237, 263)

For the reasons set forth below I credit Officer Acosta’s account that Respondent
wrongfully caused her 10 input the May 27 complaint report classifying this crime as a |
petit larceny. First, Acosta’s demeanor at trial was straightforward and honest and she
seemed to have no obvious interest in the outcome of this case. For example, no
evidence was proffered that Acosta harbored any animosity against Respondent or was
otherwise biased against him. In fact she was the one who unwittingly reached out to
Respondent to review her findings when her immediate supervisor was absent.

Second, Acosta recollected the relevant facts with clarity and detail. She
specifically recalled re-interviewing the complainant, recording the information conveyved
conceming the missing values and correcting the report’s classification of the crime.
Given the lack of ambiguity in her account, I do not believe that she merely

misunderstood Respondent’s alleged instructions to “DD-5" the original report.
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he realized that the address was incorrect but he did not take any remedial action. (Tr,
249,251, 253, 256, 257)

Johnson testified that he recalled the incident generally, but was not clear on
details. According to Johnson, Respondent reported to this incident because it was part
of his responsibility to identify and respond to serious crimes. He could not recall if it
was in person or by telephone that Respondent informed hirm that this crime was
classified as an assault. (Tr. 188, 189, 191, 201)

For the following reasons, 1 credit the testimony of Sergeants Briggs. Despite his
transfer for a subsequent crime misclassification, having observed Briggs® demeanor, [
found him to be a genuine and truthful witness. [n fact, his dismay was still palpable as
he related Respondent’s statement that, “this is nothing, make it an assault.” Especially
woubling is that, despite Briggs’ insistence that this crime was a robbery, Respondent told
him, “This is from the CO. This is what he wants.” | further credit Briggs’ testimony
that, as a result of this clear instruction from his supervising lieutenant, he ordered Foster
to reclassify this crime as a misdemeanor assault. Accordingly, [ find Respondent guilty
of the misconduct set forth in Specification 2.

Specification 5 charges Respondent with making false and misleading statements
during his QAD interview regarding the complainants he interviewed at the scene of the
robbery. In making the above findings, I discredited Respondent’s testimony that he
erroneously told Briggs to re-interview based on a conversation with the wrong store
owner and employees.

At his February 11, 2015 Department interview, Respondent told QAD

investigators that he had spoken to the store owner who had reported the robbery.
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PENALTY RECOMMENDATIONS

In order to determine an appropriate penalty, Respondent’s service record was
examined. See Marter of Pell v. Board of Education, 34 NY 2d 222 (1974). Respondent
was appointed to the Department on June 30, 1992. Information from his personnel
record that was considered in making this penalty recommendation is contained in an
attached confidential memorandum.

The Department Advocate seeks a penalty of thirty (30) vacation days and one
year dismissal probation for the misconduct set forth in the four specifications. I believe
that a higher penalty is warranted. Respondent has been found guilty of ordering three
separate subordinates to be inaccurate in their reporting of crime complaints. In additioz,
Respondent made misleading statements during his Department interview concerning one
of those incidents. This constitutes a troubling pattern of very serious misconduct by a
long-time supervisor. The negative impact of issuing wrongful orders in a paramilitary
institution, which requires immediate compliance, is especially egregious. Moreover,
Respondent himself has been disciplined by the Departraent on three prior occasions --
most recently in 2015.

Single instances of crime misclassifications have recently received penalties in the
range of 10 to 15 vacation days. In Case Nos. 2014-11821, 2014-11822 (May 27, 2016)
an eight-year police officer and a nine-year police officer forfeited ten (10) vacation days
each for wrongfully preparing or causing to be prepared documents classifying a
complaint as lost property, when it should have been classified as larceny. See
Disciplinary Case No. 2014-12455 (May 28, 2015)(Ten year sergeant, with one prior
disciplinary adjudication, negotiated a penalty of fifteen (15) vacation days for (i)

improperly directing subordinate police officers not to prepare a complaint report for a












