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Question: “About how many times would you say you fix summonses?”
Respondent: “Honestly I don’t know exactly how many. I’ve done it a few times.”
Question:. “In the last year, two years?”

Respondent: “I would say maybe a dozen times.”

Question: “How many?”

Respondent: “Maybe a dozen.”

Question: “So monthly you get an average of how many requests?”

Respondent: “Maybe once a month.”

Later during this interview Respondent was asked the following question and
_gave the following answer (DX 4 p. 23):

Question: “So over the last two years, on a monthly average, I was asking you, you
said one you’re getting?”
Respondent:  “I would say maybe one a month.”

On cross-examination, Ortiz confirmed that Respondent had admitted that he had
taken care of the summons that had been issued on February 8, 2010, and that
Respondent’s official Department interview was held in April, 2011. Ortiz agreed that he
was aware that the 18-month statute of limitations period applied to Respondent’s action
of taking care of that summons. He also agreed that there was no crime excepti(-)n charge
against Respondent and that if Respondent was served with charges in November, 2011,
that would be over 18 months from February 8, 2010. Ortiz also confirmed that he was
aware of the 18-month statute of limitations requirement when he conducted
Respondent’s official Department interview and that at that interview he never

specifically asked Respondent whether he had taken care of any summonses within the

previous 18 months.

Respondent’s Case

Respondent testified in his own behalf.
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and specifications were served on Respondent on November 22, 2011, 17 months and 19

-+

days after his summons fixing misconduct on June 3, 2010.

Although charges and specifications were served on Respondent more than 18
months after his summons fixing misconduct on February 8, 2010, the Department
Advocate argued that admissions Respondent made at his April 12, 2011 official
Department interview establish that his misconduct of assisting in the prevention of the
processing or adjudication of summonses did not end on February 8, 2010 or even on
June 3, 2010. The Advocate argued that these admissions establish that the summons
assistance misconduct he engaged in on Fébruary 8, 2010 and on June 3, 2010 was part of
an ongoing, regular course of misconduct that he continued to engage in right up until his
official Department inter\-/iew on April 12, 2011. The Advocate argued that because

Respondent’s misconduct was continuous it served to toll the expiration of the 18-month

statute of limitations regarding his summons fixing misconduct on February 8, 2010.

Respondent’s admissions at his official Department interview

During his official Department interview on April 12, 2011, Respondent was
asked three times how often he had received requests from members seeking to have him
take care of a summons. Respondent consistently answered that he normally received
such requests on average about once each month. (DX 4 p. 17-18 and 23)

I find it especially significant that when Respondent was asked, “About how
many times would you say you fix summonses...in the last year (italics added), two
years?” Respondent answered, “I would say maybe a dozen times,” and that when he

was asked, “So monthly you get an average of how many requests?” he answered,
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“Maybe once a month.” (DX 4 p. 17-18) It is clear that “in the last year” referenced the
12-month period that immediately preceded April 12, 2011. Thus, although Respondent
had the clear opportunity to qualify his answer by asserting that he had not attempted to
fix any summonses during the 12-month period immediately preceding his official
Department interview, he did not do so.

As aresult of Respondent’s admission that on average he had attempted to fix
about one summons every month, I find that his misconduct of assisting in the prévention
of the processing or the adjudication of summonses constituted a regular, ongoing course
of misconduct that was continuous in nature. This finding is supported by applicable
case law” and previous Departmental disciplinary decisions where statute of limitations
claims have been rejected because the misconduct in question was found to have been
continuous in nature.* Thus, I find that not only is Respondent’s misconduct of
preventing the processing of a summons on February 8, 2010 not time-barred under the
statute of limitations, I also find that Respondent, based on his admissions, assisted in the
prevention of the processing or the adjudication of as many a dozen other summonses

between June 3, 2010 and April 12, 2011.

Conclusion
Based on the admissions Respondent made at his official Department interview
that he had tried to fix as many a dozen other summonses in addition to the summonses

that he had fixed or tried to fix on February 8, 2010 and June 3, 2010, I find that the

? See Canna v. Town of Amherst, 55 AD3d 1269, 865 N'YS2d 443 (4th Dept 2008); Matter of Steyer, 129
AD2d 994, 514 N'YS2d 298 (4th Dept 1987), affirmed 70 NY2d 990, 526 NYS2d 422.

* See Case No. 2010-1658 (Dec. 10, 2012) and Case No. 2006-81622 (Nov. 19, 2007).



POLICE OFFICER EDWARD O’CONNELL 9

Advocate met her burden of proving that on multiple occasions Respondent assisted other
MOS to prevent the processing and adjudication of multiple summonses issued to various
individuals.

Therefore, Respondent is found Guilty.

PENALTY

In order to determine an appropriate penalty, Respondent’s service record was
examined. See Matter of Pell v. Board of Education, 34 NY 2d 222 (1974). Respondent
was appointed to the Department on June 30, 1995. Information from his personnel
record that was considered in making this penalty recommendation is contained in an
attached cénﬁdential memorandum. He has no prior formal disciplinary record.

Respondent has been found Guilty of engaging in conduct prejudicial to the good
order, efficiency or discipline of the Department in that on multiple occasions he assisted
and/or requested the assistance of other members of the service to prevent the processing
and adjudication of multiple summonses issued to various individuals

- The Advocate recbmmended that Respondent be suspended for five days and also
that he forfeit 25 vacation days, for a total forfeiture of 30 days, that he serve one year on
dismissal probation, and that he also be assessed a $1500. fine.

In determining a penalty recommendation, I have taken into consideration the
penalties imposed in previous cases where MOS have engaged in conduct prejudicial to
the good order, efficiency or discipline of the Department by assisting in the prevention
of the processing or the adjudication of two or more summonses. Most recently, in Case

No. 2011-5618 (Jan. 15, 2014), an eight-year police officer who had no prior formal











