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Lieutenant did fail to provide ADA Larry Mutz, of the Bronx County District Attorney’s
Office, with compleie and accurate information regarding the actions said Lieutenant
took during an arrest on May 6, 2007 (As amended)

P G 203-10, Page 1, Paragraph 5 - GENERAL REGULATIONS

5 Said Lieutenant Jason Savino, while assigned to the 43 Precinct, while on-
duty, on or about and between February 27, 2007 and May 20, 2007, did fail and neglect
to maintain activity logs (PD 112-145), as required

P G 212-08 Page 1, Paragraph 1 —~ ACTIVITY LOGS

The Department was represented by Lisa M McFadden, Esq , Department
Advocate’s Office, and the Respondent was represented by Marvyn Kornberg, Esq

The Respondent, through his counsel, entered a plea of Not Guilty to the subject
charges A stenographic transcript of the trial record has been prepared and 1s available

for the Police Commussioner’s review

DECISION

The Respondent 1s found Gulty as charged

SUMMARY OF EVIDENCE PRESENTED

The Department’s Case

The Department called Lieutenant Steven Weisse, Assistant District Attorney

Larry Mutz and Police Officer Oswaldo Santiago as witnesses

Lieutenant Steven Weisse

Weisse has been a member of the Intemal Affairs Bureau (IAB) Group 22 for
approximmately 5 years In January of 2008, he was assigned a case involving Police

Officer Oswaldo Sanbhago and the Respondent The allegations agamnst Santiago
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consisted of commtting perjury dunng testimony 1n court and the allegations against the

Respondent were that he farled to appear for court appearances He explained that “the
allegations were Officer Santiago testified during a crmminal tnal that he took a defendant
out of a vehicle for a DW1' arrest, and the allegation against [the Respondent] was that he
was notified for court and failed to appear ” The Assistant District Attorney (ADA) n
that case was Larry Mutz and the defendant was Job Angulo

Weisse further testified that the role of each officer was that Santiago was the
arresting officer and the Respondent was the supervisor on the scene  He believed that
the tral began January 17, 2008, and the case was dismissed January 22, 2008

Weisse further testified that, with regard to an officer being notified, “Generally,
if an Assistant District Attormey needs you for court, they wall notify the Department
through a computer system that wall go 1o the precinct roll call  The precinct roll call wall
put out a notification to the member ” Weisse went to the 43 Precinct roll call office and
examined their court log and notification sheets He described the court log as a bound
book that the roll call office keeps and when a notification comes in from the court they
write the information mnto the log book. He also stated that the notification sheet 1s also
handwntten 1n the log by roll call personnel Weisse 1dentified Department Exhibit (DX)
1 as a 43-page document containg Court Appearance Control System notification
sheets and notification records that he collected at the 43 Precinct

[The Assistant Department Advocate stipulated that only four of the notifications
that was sent to the Respondent or communicated to the Respondent were actually
recerved by hum or communicated to hum It was further stipulated that there were five

notifications that were for the dates of July 31, 2007, September 28, 2007, December 5

' Driving while 1ntox:cated
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2007, January 8, 2008, and January 15, 2008 The Court then noted that of the five

notifications, four were actually signed by the Respondent This was agreed to by the
Assistant Department Advocate It was further noted that the one that he did not sign was
for July 31, 2007 1n that he was told about that notification by a Lieutenant Nolan

Weisse agreed that the dates in question were September 28, 2007, December 5, 2007,
January 8, 2008 and January 15, 2008 ]

Weisse acknowledged the following a notification to the Respondent was made
for October 30, 2007 (DX 1, page 9), for November 28, 2007 (DX 1, page 13), for
December 13, 2007 (DX 1, page 20), for January 16, 2008 (DX 1, page 33), for January
18, 2008 (DX 1, page 36), and for January 22, 2008 (DX 1, page 39) The Assistant
Department Advocate stated that these aforementioned notifications indicated the total of
notifications sent to the Respondent, they did not indicate whether or not he received
these notifications

Weisse testified that he interviewed the Respondent dunng his official
Department interview (DX 6 and 6A are the audio cassette tape and transcnipt
respectively, of the interview, dated January 29, 2008) and questioned himn regarding the
four dates that he signed his notifications to appear September 28, 2007, December 5,
2007, anuary 8, 2008 and January 15,2008 The Respondent indicated to him that those
were his signatures on the nohfication sheets indicating that he signed for the
notifications Also, dunng his interview, the Respondent indicated 10 Weisse that he
spoke to the ADA prior to the tnal on two occasions, once over the phone and once
person Weisse indicated that the Respondent spoke to the ADA at some potnt 1n mud-
January 2008 Weisse stated that the type of notifications that were submitted were

must appear,” which meant that he physically must appear 1n court He further
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explained that the term “phone alert™ on a notification would mean something different
than “must appear * The Respondent also told Weisse that he spoke to the ADA “on the
date the case was dismussed ” He also stated that the Respondent did not speak to any
other ADAs regarding the tnal in this case

The Respondent also indicated to Weisse that he had an interaction with Angulo,
prtor to Santiago arnving at the scene Weisse explaned that the Respondent “took the
defendant out of the defendant’s vehicle, place the defendant on the defendant’s rear
bumper, and then placed the defendant in the back of his marked police car * The
Respondent also indicated to him that Angulo’s car was running at the time and that
Angulo appeared to be intoxicated The Respondent also told htm that he had contact
with Angulo approximately 20 to 25 minutes before Santiago arrived at the scene

Weisse stated that the paperwork related to the case included a complaint report
(DX 3), an arrest report {DX 2) and a court affidavit (DX 4) Those documents indicated
that the arresting officer was Santiago and the supervisor on the scene was the
Respondent Weisse added that there was not any mention of the Respondent in any of
the description of the events 1n that case, nor did any of the affidavits indicate that the
Respondent had any interaction with Angulo Weisse also testified that in the
Respondent’s memo book” that the dates regarding the incident with Angulo were not
hsted 1n lus memo book entries (DX 5) The defense counsel stipulated that the
Respondent, from the dates between February 27, 2007 and May 20, 2007, failed to

maintain an activity log

% Also referred to as activity log at tnal.
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Weisse acknowledged that, as a result of the events 1n the cnmunal trial, perjury
allegations were lodged against Santiago The District Attorney’s (DA’s) office,
however, declined to prosecute and the Department unsubstantiated the allegations

On cross-examination, Weisse acknowledged that 1t 1s common tn the Department
for 2 commanding officer to assign an arrest to ancther police officer When an arrest 1s
assigned to another officer, that officer wall put down 1n the complaint that 1t was on “on
information or belief” that the facts are what he 1s signing to, meaning on the information
or belief by the officer who assigned the arrest Weisse acknowledged that when the
assigned arresting officer states “on mformation or behief,” he 18 indicating that he made
the arrest by the direction of somebody else Weisse further acknowledged that, in this
case, there 15 no indication from the cnminal court complant that Santiago made the
arrest based on the direction of the Respondent When Santiago gave information in the
cnminal complaint, he indicated that he observed everything that went on Weisse also
acknowledged that Santiago was never charged with giving false and misleading
statements Wetsse further testified that the pegury allegation against Santiago was “for
false statements tn court as far as stating that he himself took the perpetrator out of the
vehicle ”

Weisse acknowledged that the Respondent 1s a platoon commander in charge of
approximately 30 members of the Department. He stated that the DA’s office made
approximately 11 notifications 1n total for the Respondent’s appearance Weisse testified
that on the notifications to appear in court there 1s also a caption that reads below the
caption must appear tnal, it states property required bnng memo book If any problems
contact ADA extension 2725 or WNU at extension 2089 ” Weisse further testified that

while the Respondent signed the nonification sheet acknowledging four of the
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notifications, there is no record of the actual notification that he received “because the

member did not tum 1t back n ” He explained ‘there’s notifications signed by hum and
there’s no notification turned back in ™ Weisse further acknowledged that the note that
states 1f there are any problems to call a certain number 1s directed to anybody who may
have a problem wath the notification including the officer who first recerves 1t and also
the Respondent 1n this case who 1s being notified to appear

Weisse testified that duning his interview with the Respondent, the Respondent
indicated to him that after he received the notifications he contacted somebody 1n the
DA’s office  Weisse further stated that the Respondent told him that he spoke to Mutz,
on one occasion by telephone and on one occasion 1n person. Weisse acknowledged that
the Respondent told hum that he told Mutz to contact hum since he commands a platoon,
if he really needs him and to give him a call on his cell phone He then he gave Mutz his
cell phone numher While Weisse stated that the Respondent spoke to Mutz, he could not
say who made the imtial contact He added that when he spoke to Mutz, Mutz indicated
to him (Weisse) that the Respondent had called hum (Mutz) Weisse stated that he never
called the DA’s notification unit to check whether the Respondent had contacted them
He stated that he just interviewed Mutz

Weisse added that he did not know whether the actual notification that the
Respondent recerved was a “must appear” notification  While Weisse did not know
whether the actual notification that the Respondent recetved had a telephone number on
1t, he also did not know 1f, 1n fact, the Respondent called the DA’s office

Weisse further testified that Angulo, 1n the DWI case, was taken nto custody and
was brought to the 45 Precinct for DW1 testing  There, Angulo took a Breathalyzer test

and documents the Intoxicated Driver Testing Unit (IDTU) [Respondent s Exhubit (RX)
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A] indicate that Santiago 1s the arresting officer The results of the breathalyzer test
showed Angulo had a breath alcohol content of 13 Other aspects of the report stated
that hus face was flushed, his clothes were “disarranged,” he was talkative, he used
profarty, his eyes were hloodshot and hus speech was siurred  Weisse acknowledged
that, based on the breathalyzer and the independent observations of Angulo, an arrest was
made

Weisse also acknowledged that Angulo only spoke Spamish and Spamish
translations of his nghts were played for im Imtially, Santiago was called to the scene
by the Respondent so that he could translate from Spamsh to English for him  Once
Santiago arnved at the scene to translate, he made an independent observation of the
situation and an arrest was made What he observed was then contained 1n the cruminal
court complaint, according to Weisse Welsse also stated that during his investigation he
learned from one of the officers at the scene that Angulo’s wife had heen dnnking and
was yelling to the officers, m effect, “What are you doing to my husband”™ as they were
placing lim under arrest  Weisse also acknowledged that a crowd had gathered and that
Angulo’s chuldren were present

Weisse acknowledged that he was told by either Mutz or the head of the DA’s
rackets bureau, that the charges against Angulo were dismissed because of inconsistent
stateinents by Santiago

On re-direct examination, Weisse acknowledged that the computer-generated
notification sheets that are now in evidence (DX 1) showed what the command received
from the DA s office He further acknowledged that it 1s customary for the captions on
the computer printout notification sheets where 1t states “must appear * and 1f any

problems call a certain number for that information to be transferred to the actual
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notification sheet that the member receives Weisse explained “1 would say a general
practice, yes What’s written on the computer sheet 1s written on the notification sheet
Weisse acknowledged, on re-cross examination, that the Respondent told him
during the mterview that he left a message for the ADA to contact hum if he was needed
Weisse qualified his statement by saying while the Respondent indicated to him that he

left messages for the ADA, he did not say how many times

Assistant District Attorney Larry Mutz

Mutz testified that he 1s an ADA for the Bronx DA’s office and has been
employed there simce September 2006 In January 2008, he was assigned to the Criminal
Court Bureau, “essentially prosecuting misdemeanor cases, including but not Iimited to
DWIs, assaults, vanous petty cnmes, petit larcenies ” He stated that while he was
assigned to that unit he was assigned the prosecution of a DWI arrest of Angulo He
stated that the case was transferred to hum from another ADA by the name of Daniel
Chung At the point that he received the case he noted that the case was already n “tnal
ready status

Mutz descnbed how a case comes into his office  From the point of arrest, 1t
comes into the DA’s office where a complaint is drafted The case then goes to
arraignments and after that it 1s assigned to an ADA He stated that “before the first ime
1t 15 on 1n court, they should meet with the witnesses and do whatever investigation 15
necessary ° He stated that a plea offer had been made wn this DWI case which he
beheved was a *violation for driving while impaired with a $300 dollar fine and what 15

called a drunk driver program ”
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Mutz testified that he did not recall exactly how he reviewed the case, but he
typically would review the file and the documents that were within the file Mutz stated
that from a review of the file
What 1t appeared to be 1s that a police officer, Officer
Santiago, had arnved at the location of the arrest and was
told by the heutenant to go check out a car that was parked
on the side of the street
Once the officer checked out the car, according to the file
and according to the officer, he walked over with a
flashhight, shown the flashlight inside the car, saw a person
asleep at the wheel this person being Job Angulo, tapped on
the window with s flashhight, and the defendant, Job
Angulo, woke with a start and sort of made a gaspmng sound
like he was surpnised Said I will be leaving now, put the
car in dnive, and drove the car approximately a foot before
the officer told him to stop
The officer and the paperwork indicate he noticed that the
defendant smelled of alcohol, appeared to be intoxicated,
had all the mndicia of intoxication, and at that point was
asked to get out of the car, placed under arrest by Officer
Santiago
Mutz added that the initial review of the documents gave no indication that
Respondent had a greater role than what he had just described with regard to Officer
Santiago
Mutz further testified that 1n preparation for tnal he again reviewed the documents
and the videotape 1n the file and he also spoke to Santiago on numerous occasions He
stated that every time the case was adjourned for trial he brought Santiago back 1n and
mterviewed him for the next court dates that the case was adjourned to He further stated
that, when he brought Santiago 1n, he also made the same notifications for the
Respondent, who, he stated, ‘never came in for any of the notifications I sent out ™ He

added that he interviewed Santiago four or five times and was told essentially the same

facts that he just previously testified to, but Santiago did not add or tell him anything
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about the Respondent’s role n the case Mutz further stated that “it was 1n December,
when the case on for thal that I spoke to the defense attorney This was an attorney 1
wasn t very fammhiar with by the name of Kyle Waters, and he had indicated to me that 1t
was his belief that the [Respondent] had a much greater role in the arrest ” Mutz stated
that he continued to notify the Respondent and actually confronted Santiago regarding
whether or not the Respondent had any further role 1n the case Each time he confronted
Santiago he was told “that the [Respondent] had no greater role than waving him over to
the car mitially and that was 1t * He added that 1t was on December 8, 2008, when the
defense counsel told him of lus belief that the Respondent had a greater role 1n the case

While Mutz did not recall whether he notified the witnesses for that case for
testumony at tnal or to further interview them, he explained, “My common practice 1s that
I would typically, 1f T was pressed for ime, only notify on the tnal dates because that’s all
I had time to do But 1f I had the time, 1 would bring officers or witnesses 1n between
dates so [ could mterview them so [ can be more prepared ”

Mutz, after reviewing DX 1, the Court Appearance Control System document,
stated that 1t appears the first ime that a notification went out for the Respondent to
appear was October 30, 2007 It was agreed by all parties that a total of eleven
notifications was sent to the Respondent, but he only recerved four of those notifications
as evidence by the fact that he signed only four of them Mutz also testified that, after hus
December 2008 conversation with the defense attorney, he “called the command a couple
of hmes -- [ can’t say how many -- and left some messages just asking him the
[Respondent] to give me a call back, there were some questions [ had for hum regarding
this case He also stated that when he spoke to Santiago he encouraged him to reach out

to the Respondent to ask him to give him a call and
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I expressed my frustration that I haven t heard from the
[Respondent] 1 wanted to mvestigate whatever it was that
the defense was trying to get at about this case At that
pownt, defense only told me there was more to the
[Respondent’s] role, didn’t tell me what the {Respondent’s]
role was, so I really was at a loss and 1 wanted to figure out
what 1t was he was talking about
Mutz testified that the case was sent out for trial on January 8, 2008, and that a
tnal part was reserved for January 15 He added that the trial actually started on January
15 He stated that the notifications that he sent to the Respondent were ‘must appear for
tnal notifications ™ He stated that there 15 also another type of notification, that being
‘alert’ but stated that m his experience those notifications were “useless ” He explained
that an “alert” 1s when the command 1s told that the officer needs to be available but he
does not necessanly have to be at the DA’s office  Mutz stated that he does not usually
use these kinds of notifications because he has never had an “alert™ that actually worked
-- where an officer appeared when he needed him
Mutz further testified that the trial lasted about a week After doing his opening
statement, he called Santiago as a witness and further called the highway officer who did
the breathalyzer test The defense then called their witnesses and, according to hus
recollection, the defense witnesses testified on January 18 Mutz noted that he rested his
case after hus witness on January 15 Mutz was then asked wben was the first time that
he spoke with the Respondent and he stated,
It mught have been on the 15", 1t mght have been on the 8"
when I was told I had a court part, but I went to my second
seat who was one of my supervisors, Renee Aponte, and |
told him about the case, and I also told hum about how 1
was concerned about this 1ssue with the [Respondent] 1
never completely resolved i, although Officer Santiago
insisted the [Respondent] had no further role  And my

supervisor actually chastised me for not having spoken 1o
the [Respondent] and toid me that I really needed to make
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every effort to at least get hum on the phone once before
starting up the mal

I believe that was on the 15", but could have been as early
as the 8" I can’t say for sure

Mutz stated that prior to January 8, he tried to speak with the Respondent but was
unable to He demed recerving any messages from the Respondent or geting any
communication as to a telephone number where the Respondent could be reached He
stated that the first time that he was able to get any information about being able to
contact the Respondent was after he had been sent out to tnal He stated that he did have
a phone conversation with him before he actually got to tnal and that was the first ime
that he spoke with him He stated that 1t was most likely on January 15 that that
conversation took place Mutz descnibed the conversation with the Respondent as

I told him, look, the defense attorney 1s saying you have
much larger role 1n this arrest 1 hadn’t heard any of the
testtmony yet, and the defense attomey had not told me
what the role was, so I wasn’t able to tell [the Respondent]
what I thought the role was at that point Just that I needed
to know if he had any role other that waving Officer
Santiago over I indicated to the [Respondent] what 1t was
that Officer Santiago had been telling me about the
circumstances of the arrest, and you know, it was a very
shott conversation, you know, the Lieutenant -- 1 wouldn’t
say he was impolite, but seemed a little bit terse, like short,
like he didn’t really want to be on the phone with me, and
essentially said to me -- and actually these are very close to
his exact words -- 1t happened the way that the officer 1s
saying it happened

At that point, Mutz took the Respondent s word for 1t and putting that together
with what Santiago told hum he stated that he felt a hitle more confident about gomng
forward He added, however, that he still did not know what the defense counsel was

talking about
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Muiz added that the Respondent did not tell hum that he had any interaction with
Angulo prior to Santiago responding to the scene  Mutz further explained that the
Respondent imformed him that ‘he noticed the guy slumped over the wheel and he
mdicated to Officer Santiago to go check it out ” Mutz stated that the Respondent did not
discuss anything further with regard to taking Angulo out of tus car and then putting him
back in Had he done that, Mutz would not have proceeded at trnal at that point because 1t
did not make any sense at that point because he would have had “to explain that to a jury
why someone would take a drunk person out of car and then put lum back 1In  You know,
that would be bizarre *

When Mutz was asked 1f he would have expected the Respondent to provide any
more information about his participation 1n the case, he rephed

Yes [ mean, I asked hum 1f he any additional role beyond
waving Officer Santiago over That was the crux of my
question And so If he had done something as notable as
taking him out and puthng him back 1n, espectally because
Officer Santiago said the keys were sull in the car, so he
put him back mn with the keys stil] there, that would not
only have been important for me to know, but kind of
shocking because 1t would have been such a bizarre
reaction to this event

So of course 1 would expect um to provide me with that
information In fact, that’s, you know, the reason this
defense attorney was tellmg me that hus role was greater
He was saymng that something else happened That’s what
the conversation was about

Mutz was asked to explain what the defense witnesses testified to at the tnal
According to Mutz, they stated that Angulo “was tired, had been dninking, and left -- this
was a Cinco de Mayo party It was a house party on a block, that he left the party early
after he had a few dnnks and went and sat in the car They testified generally that they

went to go out and check on him a few times, this 15 a few of the witnesses, and that he
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was okay He was sleeping n the car ” He further stated that, according to the witnesses,

at one¢ pomnt

they saw what they described as a regular patrol car drive
up to the scene And they descrnibed [the Respondent]
coming, getung out of the car and approachung the
defendant’s vehicle, and removing the defendant from the
vehicle, placing him into what they descnibe as a patrol
vehicle that he was in  There was one other officer present
who, you know, i1t wasn’t Officer Santiago based on their
description It was a different officer It appeared 1o be the
[Respondent’s] dnver

The defendant was placed 1nto what was the
[Respondent’s] vehicle that might, and according to the
witnesses, that was for a period of 15 munutes to half an
hour before an unmarked police van arnved at the focation

Durnng that 15 to 30 minutes, many of the family members
descnibed interacting with [the Respondent] They
provided a description of his white shirt, seeing his name
tag, a few of them said he was telling them to get away
from the vehicles, that they were only going to make things
worst for the defendant

Then the testimony essentially concluded wath once the
police vehicle showed up, Officer Santiago got out of the
pohice vehicle and took the defendant out of the back of the

[Respondent’s] vehicle, transferred him to the van, and then
drove away

None of the witnesses mdicated that the Respondent had placed Angulo back mnto
Angulo’s vehicle before Santiago amived at the scene

Mutz testified that, after hearing their testimony, he was very concerned about the
* alternate version of these events that had taken place ” His supervisor again told him
that he needed 1o speak to the Respondent and clanfy what his role was n this case
Mutz stated that he was then able to speak to the Respondent that might and told him
about the tesumony of the defense witnesses He stated that dunng that conversation the

Respondent was polite and listened to um and stated to Mutz
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“Tell me a little bit more about what you know, this case
1s about  Go through 1t wath me again ™ [ did

At that point, when [ went through the witnesses’ version,

the [Respondent] sounded to me as though he bhad a

recollecion He said, “Oh, 1 remember now,” something to

that effect “I was the one that took him out of the car ™

You know, and at that point, [ am not exactly sure of ths,

but 1 believe the [Respondent] also stated that he doesn’t

really understand how the officer testfied the way that he

did and was kind of puzzled through 1t

The officer he was refemng to was Santiago and at that point he stated that the
Respondent “suggested that he may have put the guy back into the car, which didn’t
make sense me ~ When Mutz got off the phone, he went to hus supervisor and told um
what the Respondent had told him, in that he was suggesting that he put Angulo back i
the car Multz stated that, at that point, they realized that they had real 1ssues with the
case and calls were made to [AB
Mutz stated that after his conversation with the Respondent, he had senous doubts

as to whether the case was not happening either the way the Respondent described 1t or
the way Santiago descnibed 1t Based on this new mformation, Mutz stated, this * 1s what
led us to dismss the case at tal, whuch 15 actually very rare and unusual thing to do,
have a case on tmal and have 1t dismissed while a jury 1s sitting there ™ He further
explained that [AB was called “when I brought up the part about the [Respondent] stating
that he may have placed this drunk person back nto the car with the keys in the ignition
for who knows how long, everyone realized that that was something that was not a very
credible prece of testimony =

Mutz testified that the next thing he did was to arrange for the Respondent to be

brought in He stated
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I had a conversation with him about coming into court. and
I believe he was telling me that he couldn’t come because
he had to go to the range, and | had one of my supervisors,
she 15 like an admumistrative support staff who deals with
notifications, [ told her [the Respondent] s telling me he
has something else to do, but | need to have him here Can
you please make sure that he 1s authonzed to come 1n

{The Respondent] was at my office the following Tuesday
moming on [January] 22" based on whatever arrangements
she had made to have him come 1n
When he met with the Respondent. Mutz clazmed, the Respondent was upset with
him about going over his head 1n getting hum to appear, but once they got past that, Mutz
stated
his tone was less angry and 1 was directing hum to talk
about what the events of the trial were because that was
important because [ was actually on trial that day, and we
had to figure out if were going to try to call him to
resuscitate this case, whach didn’t seem likely at that point,
or we were going to dismiss
So we discussed the case and the [Respondent] reiterated
what he had told me over telephone, which 1s that he had
been at the scene, he had taken him out of the car, and he
had placed him back into the car at some point, and that’s
my recollection of what he told me about the incident
After meeting with the Respondent, Mutz went to his Bureau Chief After telling
her what the Respondent yust had told himn, the decision was made that the case would
have to be dismissed at trial
When they appeared before the judge, they explained to the judge that they had
two versions of what had occurred, that they were mutually exclusive with each other and
that they could not prove their case beyond a reasonable doubt He added that there was
also a concern about the truthfulness of the testimony that Santiago had provided dunng

the tnal
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On cross-examination, Mutz testified that it was not clear to him who
actually made the arrest of Angulo, Santiago or the Respondent He added that he
actually behieved 1t was the Respondent He came to thus concluston because the
Respondent told hum that he was the one that took Angulo out of the car and
detamned him He was also told the same thing by the family He explained that
once a person 15 detained and not free to leave they are 1n custody and to hum that
15 an arrest

Mutz stated that the paperwork that was 1n the file mdicated that Santiago
was the arresting officer and that the complaint was also signed by Santiago
Mutz stated thar, according to Santiago, the arrest was made on his own
observation Mutz stated that when he was first assigned the case, 1t was s
belief that Santiago was the arresting officer Mutz agreed that the facts also
mndicated that Santago was the arresting officer Mutz added that Santiago
‘testified that he was the one who approached the car, that there was no one else
near the car, that he was the one that actually saw Angulo put the car in dnve ’

On the other hand, Mutz stated that the Respondent told hm that “he took him out
of the car and you know there was a suggestion about putting lum back in  And
also one other thing which the [Respondent] denied to me that the defendant
actually never put the car in drive and moved it * Mutz stated that once he got
the two stores, that being Santiago’s version and the Respondent’s version, then
he could not go forward wath the case in good faith

Mutz then agreed with the Court that both versions are ostensibly true but
when they were both put together 1t was very difficult to support Mutz s case

beyond a reasonable doubt

18
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Mutz testified that the Respondent did not tell um that he took Angulo out

of the car because his kids were crying and wanted to save face in front of the
family Mutz stated, “He never mentioned crying children, never ” Whth regard
to Angulo’s wife, Mutz explained, “He mentioned not screaming, but there was a
chspute berween he and the wife 1 don’t know what 1t entailed ” Mutz further
explained that once the Respondent confirmed to him that he took Angulo out of
the car and placed him 1n his own, he did not ask any follow-up questions
regarding details of what occurred, including whether anyone was screaming
With regards to notifying the Respondent, Mutz testified that he filled out a piece
of paper and that someone else would do the notification and check onit  On the
paper that he filled out there is a box that indicates “must appear” and he would
check ‘must appear ” He added 1f a case 15 on for tnial and “I haven’t prepped the
wiinesses vet, or [ believe 1t’s really going to tnal, | would make sure that a ‘must
appear’ notification was put through ” He added that the Respondent was always
listed as a witness 1n this case
Mutz testified that on the notification * 1t says bring all paperwork related

to case Any problems call notification umt and 1t provides a number [ am
assuming that is the number for the notification umit * Mutz testified that he did
not know whether or not the Respondent notified the notification unit that he has a
platoon to command and that if they actually needed him, to call him on his cell
phone number which he left with them Mutz testified, however, that

Actually, I do know that because 1 went to notification

many times hecause | was frustrated that I wasn't getting a

response from the [Respondent] And if they [had] gotten

his cell phone number, they certawnly would have given 1t
to me, so I can answer that question
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I never got his cell number

I believe 1 did call him on his cell 1t’s possible I called
him on his cell 1 know I spoke to hum over the phone |
don’t know how that was orchestrated

[ know the date | was sent out, my supervisors were, you
know, getting more and more concerned that I needed to
speak to the [Respondent] and I hadn’t yet And so | think
I called -- I know that I called the command, I know that i
had a supervisor calling the command and [ also had asked
Officer Santiago to reach out to anyone that be knew to see
if there was a way to get in touch with the [Respondent]),
and I did have a phone conversation with him once I
obtained some sort information He may have called me, 1
don’t recall though

Mutz believed that the two conversations he had with the Respondent

were on his cell phone While Muiz 1s not sure whether he spoke to the
Respondent on his cell pbone, he did know that he did have a conversation with
the Respondent

When Muiz was asked, of the four notificattons that the Respondent
received, Muiz had spoken with him on two occasions, Mutz replied, “that would
be a misleading way to phrase 1t If he got notified four times I don’t know, but
the bottom line 1s I spoke to hum twice, once when I was sent out to tnal, which
was way too late to be talking to lum for the first tme ~ When asked if he knew
whether he spoke with the Respondent a week before the tnal started, Mutz
replied, “That could be possible 1f 1t was on the 8" 1 said before I was sent out on
the 8" 1 may have spoken to him anywhere between the 8" and the 15™° He
furiher explained that he spoke to the Respondent *“between getting the court
room and starting the tnal was my first conversation That was my testimony

earlier © He acknowledged to the Court that that was his first phone conversation
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with the Respondent, winch was “between the date I was sent out and the date the
tnal actually started *

With regard to the notifications that Mutz sent out, he stated “I actually
reviewed notificatons  One was an alert, that 1 wouldn t have actually have
requested an alert [ would have wanted a must appear Whoever put 1t into the
system put 1t 1n as an alert 1 can’t control what they do when they put these
things in ™ Mutz said he did not remember which one was the “alert ’ but he saw
one to his surprise  Mutz further testified that the notification for January 8 that
was sent to the Respondent stated ‘alert™ rather than “must appear * Mutz added
that on the same date that the “alert * notification was sent, he spoke with the
Respondent that day or within the next week, indicating that he either spoke with
him on January 8 or January 15 Mutz added that it was on January 22 to the best
of his recollection that he moved to dismuss the charges against Angulo

Mutz testified that on January 15, he sent out a “must appear” notification
for the Respondent to appear on that date Mutz reiterated that 1n the first
telephone conversation he had with the Respondent, the Respondent told Mutz
that the facts of the case ‘happened exactly the way the officer [Santiago] said 1t
happened then second conversation, he said, Oh I remember now This 1s how
it happened.,” and descnbed what the Respondent stated later in his conversation
with Mutz That 1s, he told Mutz that he put Angulo back in Angulo’s car When
Mutz was asked if the Respondent, 1n discussing the case with him, held anything
back from him, Mutz stated, Dunng all of that, [ would say that he certainly
did That he took the man out of the car, that he was the one that imtially

responded, that he spoke to the whole famuly, that he got 1nto arguments with all

21
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of them Those were the things he never mentioned to me dunng the first
conversation” When Mutz was asked 1f he questioned the Respondent about any
of these events, he replied, “At that point, [ had no way of knowing what his role
was 1 was asking nm ™ When he was further asked if he confronted the
Respondent about um taking Angulo out of the car and having a fight with the
family, Mutz replied, Only when I confronted him with Officer Santiago s
testimony and the family’s testimony > It was at that point that the Respondent
then told mm what happened

On re-direct examination, Mutz testified that prior to January 8, 2008, he
made three or four or five attempts to call the Respondent As a result of those
attempts to call the Respondent, he did not get a response back from luim He
explained “and to be clear, they [the calls] were to the precinct, and I left a
message with whoever I spoke to and asked them to please ask hun to call me ”
He added that he began calling the precinct in December 2007, when he had the

conversation with the defense atiomey

Police Officer Oswaldo Santiago

Santrago has worked for the Departmen for approxmmately five years and has
been 1n his current assignment for almost a year On May 6, 2007, Santiago was assigned
io the 43 Precinct working an overtime tour that started at 1930 hours on May 5, 2007
and continued mto May 6, 2007 Santiago did not recall what his assignment was for the
overtime tour but did remember he was assigned to a foot post During the tour, his
partner made an arrest, and subsequently, Santiago was assigned to routine patrol 1n a van

driven by someone else
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Santiago did not recall who the patrol supervisor was that evening, but he
remembered 1t was a sergeant Santiago stated that the peneral tour supervisor was the
Respondent

Dunng the eveming, Santiago said, he came 1n contact the Respondent because an
officer 1n the van received a phone call from the Respondent and he was “directed to go
translate” The location he was directed to respond to was 21-23 Newbold Avenue
Santiago armved at the location at a little bit after 1 00 am on May 6

The location Santiago was directed to respond to was an area he remembered
dnving around in the van earher 1n the evening Santiago said, “Driving around that
location, | remeinber seeing a vehicle that was parked with the Lights on. I believe, and
someone was in there [ couldn’t recall whe 1t was * He did not do any further
mvestigation of the vehicle at the time

Santiago responded to the Respondent’s location “within minutes ™ Onge at the
location, Santiago explained, [ saw [the Respondent], I also observed a vehicle that was
on A vehicle that was parked on  The engine runming [t was parked ™ Santiago
behieved that when he amivexd on the scene, the Respondent was standing on the sidewalk
Santiago went on to explain that there was a vehicle parked parallel to Angulo’s vehicle,
that the lieutenant had a pohice vehicle and that there were other officers at the scene at
that time

Santiago stated that he observed the Respondent a few feet from Angulo’s
vehucle Santiago approached the Respondent, who directed hum to find out what was
wrong with the dnver The Respondent did not give lum any other information or

addinonal instructions at that time
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Santiago approached the vehicle m question and there was one person 1n the
vehicle (later 1dentified as Angulo) Santiago said “because of the position of the person
winside the vehicle, he had his hands crossed over the steenng wheel with his head down
1n a sleeping like position ” Santiago testified that when he approached Angulo seated 1n
the vehicle, he asked um 1f he needed any medical attention Angulo responded in
Spamush that “he had a few dnnks and that he was going home *

Santiago stated that Angulo’s car was on and the key was in the igution He
recalled, “Engine was runming, there were keys in the ignittion I remember the
mstrument panel being it

Santiago noticed Angulo had a strong odor of alcohol emanating from his hreath,
along with hloodshot and watery eyes Santiago asked Angulo to step out of the vehicle
out of safety concerns of him dnving off Santiago said, “I remember he attempted to put
the car in dnve [ don’t know if he actually did, hut I remember the car moved forward
[ asked him to turn off the vehicle, step out of the car ™

After Angulo was out of the car, Santiago explained “I remember 1 was told to
place him under arrest for mtoxication, and to bring um down to the 45 Precinct ”
Santiago said Angulo was not handcuffed when he first approached him when he was still
in the vehicle Angulo was handcuffed after he was taken out of the vehicle

Santiago did not recall 1f, after he had removed Angulo from the vehucle and he
believed Angulo to be intoxicated, he conferred with the Respondent at that ttme He
believed 1t was the Respondent’s deciston to have Angulo arrested  Upon questioming by
the Court, Sanhago did not recall who actually told him to make the arrest and he did not

recall 1f there were any other supervisors at the scene at that time
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Upon further questioning by the Court regarding whether he made the arrest based
on his own observations, Santiago explained, ‘Based on my own observations, I believed
he was intoxicated at the time 1 don t recall 1f [ conferred, [the Respondent] any
further " He reiterated that he did not recall whether he conferred with the Respondent or
not While acknowledging that “once we make an arrest, we confer with a supervisor,”
Santiago also said 1t was not his decision to make the arrest and he did not remember who
he spoke to about making the arrest

After Angulo was placed under arrest, he was put 1n the vehicle and brought to the
45 Precinct for IDTU testing Santiago stated that Angulo was tested and “blewa 130 1
believe Which 15 above the legal hmit  After the testing, Santiago got the IDTU
paperwork, then brought Angulo to the 43 Precinct station house for arrest processing
Santiago explamned that the paperwork he completed included basic pedigree information
on the IDTU paperwork, an online and an arrest report Angulo was charged with drnving
while intoxicated Afier the arrest processing was completed, Santiago was interviewed
by an ADA about the case

Sanuiago stated that the arrest report he prepared for Angulo (DX 2) listed the
Respondent as the supervisor at the time of the arrest He denied that the Respondent
ever gave him any additional information with regard to his (the Respondent s)
interaction with Angulo pnor to Santiago’s arnval at the scene of Angulo’s arrest
Santiago stated that he never got that information pnior to the case going to the cnminal
tnal

Santiago said the first ime he learned that the Respondent had interacted with
Angulo pnior to his (Santiago’s) armving at the scene was when he was notified by his

Patrolmen’s Benevolent Association (PBA) lawyer dunng his own case, approximately
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about a year ago Even today, Santiago claims, he does not know the extent of the
interaction that the Respondent had with Angulo

Santiago denied that the Respondent ever told him that he had taken Angulo out
of Angulo’s vehicle, or that he had placed Angulo into the Respondent’s police car,
before Santiago got to the scene, or that the Respondent ever told hum anythung about
other civilians at that location causing & problem for him

[n response to questioning by the Court, Santiago testified that when he was
summeonsed to the Respondent’s location, the Respondent wanted hum to check on what
was wrong with the dnver in the car Sanhago went on to explain that he basically
conducted his own investigation and determined that Angulo was intoxicated based on
his own observation from what he saw Santiago said that he did not recall any civilians
around the scene and that the Respondent never told him why be wanted him to check
this particular vehicle

Regarding whether he indicated in any of hus paperwork that he completed as part
of lus arrest that the Respondent was at the scene pnior to his (Santiago’s) amval there,
Santiago stated, “On the arrest report, 1 listed hum as the approving supervisor” He said
he had oot noted 1n hus paperwork that the Respondent was at the scene

Santiago said he met with an ADA regarding a trial of the case  On the day of the
arrest, he met an ADA to wnte up the arrest Based on the information he had, an
affidavit was wrnitten up Later 1n the process, when the case was approaching tnal, he
met with Mutz and he discussed the facts of the case with um Dunng the discussion of
the case with Mutz, Santiago mentioned that the Respondent had actually called him to
the scene At that time, he was not aware 1f Mutz had also spoken the Respondent As

result of his meeting with Muiz, Santiago did not do anything regarding the Respondent




LIEUTENANT JASON SAVINO 27
Santiago did not recall if the Respondent ever advised him that he should include 1n his

paperwork that he, the Respondent, was the party that actually called him (Santiago) to
the scene  Also Santiago acknowledged that allegations were brought against him
pertaimng to thus case

On cross-examination, Santiago agreed, with regard to whether he had put the
Respondent’s name in any of his arrest paperwork. he did put the Respondent’s name 1n
the arrest report  He also admitted that he had a conversation with the ADA who drew
the complaint 1n the case and he told her about the Respondent and what he observed
Santiago said that she told him that since he made the independent observations himself
of Angulo putting the car 1n motion and of Angulo sitting behind the wheel of the car
with the motor runming, he could be the arresting officer, not the assigned officer
Santiago said that * [s}he refused to do an informed hy complaint ”

Santiago admitted that he went ahead and told that ADA that he made an
independent observation himself, that he observed Angulo 1n the vehicle and he told her
that the Respondent was there Asked 1f the ADA “told you that you could be the
arresting officer, not the assigned officer, and you could swear to the complamnt based on
upon what you saw, what you heard, what you smelled, what you did, 1s that correct”
Santiago replied, “Her response was as long as I was there and I observed 1t, 1 could be
the one going down on the report ” Santiago said that he signed the complaint afier he
had that conservation with the ADA

Santiago said that prior to being called to the location of Angulo s car by the
Respondent, he had seen the vehicle while he was nding around 1n the van subsequent to
his partner making an arrest He said he saw a person. but did not see who the person

was, or if 1t was male or female The person in the car was sitting 1n the driver’s seat
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The van that Santiago was 1n did not stop to check the vehicle Afterwards, Santiago got
a call from the Respondent to go to the location of the vehicle, and upon Santiago s
arrival, the Respondent told Santiago to check out person (Angulo) behund the wheel of
the car Santiago recalled asking Angulo if he needed medical attention The latter
responded 1n Spanish, “I had a few drinks 1'm on my way home [’'m going home *

Santiago did not recall 1if anyone else was 1n the vehicle, which was located at 21-
23 Newbold Avenue Looking at the arrest report, Santiago acknowledged that Angulo’s
home address was 2685 Umversity Avenue Santiago said he told Angulo to turn off the
engine and exit the vehicle At that time, he (Angulo) attempted to reach for the steering
column Santiago did not recall if he actually put the car in drive, but he remembered the
car moving forward a few inches Upon looking at his sworn affidavit (DX 4), Santiago
acknowledged that he had said, under oath, that Angulo put the car in gear and moved the
car

Santiago admitted that he was investigated for perjury based on the allegations in
the complaint but was never brought up on any charges

Santiago acknowledged that he told the ADA, based on his own observations, that
Angulo’s eyes were watery, his speech was slurred, he had alcohol on his breath, and he
had stated he had been dnnking and attempted to move the car 1n Santiago’s presence
Santiago admitted that the observations he told the ADA were his, and not the
Respondent’s observations, and based on that, he could be the arresting officer and he
signed the complaint 1n the case

Santiago did not have a conversation with the ADA regarding why the case was
dismissed and he was never told why the case was dismissed Santiago went on to state

that he testified 1n front of a trial and a jury in regards to his observations 1n the case He
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found out the case was dismissed through his PBA lawyer approximately two weeks after

he testified in the case

On redirect examination, Santiago said he determined that Angulo was
intoxicated ‘tmmediately ™ He agreed that he told the itial ADA who he spoke to about
the case that the Respondent had called him to the scene He explaned that he gave the
ADA additional information about the case, testifying, “Information | gave was | was
called 1o the scene, {the Respondent] was the first one there, I was the second one
arnving, and I asked 1f | can do informed by, 1f 1t was a problem since 1 wasn’t the first
one at the scene [ asked the Assistant Distnct Attorney 1f | had to do an informed by
once I read over the affidavit and I saw my name on 1t Her response was as long as 1
was there and I observed the same thing, the defendant was still in the vehicle, there was
no informed by ™

When asked 1f he ever told the ADA that the Respondent had previously taken
Angulo out of the car before Santtago got to the scene, Santiago responded, 1 didn’t
know that ™

On recross examination, Santiago acknowledged that Angulo moved the car 1n hus

presence

The Respondent’s Case

The Respondent testified in his own behalf

The Respondent

The Respondent has been employed by the Department for approximately 13

years After graduating from the Police Academy, the Respondent was assigned to
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Transit Distnict 12 1n the Bronx Duning his threc-and-a-half year tenure at Transit
District 12, the Respondent was assigned to perform patrol duties  Afier leaving Transit
Distnict 12, the Respondent was assigned to the 102 Precinct where he was also assigned
to patrol The Respondent was promoted to the rank of sergeant after bemg assigned to
the 102 Precinct for approximately a year-and-a-half The Respondent’s first assignment
as a sergeant was the 115 Precinct in Jackson Heights Durning the Respondent’s three-
and-a-half year assignment at the 115 Precinct, the Respondent was assigned to address
various conditions as dictated by the needs of the Department The Respondent
performed duties with the Burglary Apprehension Team, and traffic safety as well The
Respondent was promoted to the rank of heutenant and was assigned to the 43 Precinct
where he performed the duties of the third platoon commander for approximately two
years After approximately two years at the 43 Precinct, the Respondent was assigned to
VIPER 1 as a result of this case

During his tenure with the Department, the Respondent has been awarded five
Excellent Police Duty medals which resulted from his handhing of vanous stabbing and
robbery incidents The Respondent was also awarded six Meritorious Police Duty
medals, of which two awards were 1ssued for the Respondent’s integrity as a result of
bubery arrests Recently, the Respondent received two Commendations for dedicated
community service

The Respondent has not received an annual evaluation score lower than a4 5 1n
the last seven years A score of 4 5 1s actually above highly competent The Respondent
has also received commendations directly from the Police Commussioner RX B 1s a
picture that shows the Respondent recerving a Certificate of Recogmtion for VIPER-

assisted arrests from the Police Commussioner on January 6, 2010 He explamned that the
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Police Commussioner had commended him for hus dedication dunng his current
assignment As a result of the Respondent’s work, several newsworthy apprehensions
were affected The apprehensions included four apprehensions for homicide

The Homicide Investigations Umt of the Manhattan DA’s office leamed of the
Respondent’s extenstve knowledge of the “Grant Family” and that the Respondent was
making apprehensions for controlled substances The Manhattan DA’s office asked the
Respondent if he could be successful 1f given the nght resources and the Respondent
answered their question 1n the affirmative  Manhattan DA’s office provided the
Respondent with several undercover officers and vehicles Dunng his assignment at
VIPER | the Respondent had cultivated intelligence, and used such intelligence to
coordinate the recovery of controlled substances from individuals The investigahon was
successful and resulted 1n the recovery of several hundred grams of controlled substance
dunng a ten-month perod

Beginning on the might of May 5, 2007, and extending into the early morming of
May 6. 2007, the Respondent was performing duties as the platoon commander and was
asked to stay on overiime for a DWImtiative  Although the Respondent could not recall
has exact tour, he did recall that the tour started at approximatety 1500 hours The
Respondent acknowledged that his tour extended from May 5 into May 6 There came a
point in ime when the Respondent observed a car with Angulo therein  The Respondent
explained that at approximately 0100 hours, 1n the vicimty of 21-23 Newbold Avenue, he
observed a car positioned on a one-way street in 2 manner which would impede traffic
The Respondent clanfied that the vehicle was parked with the motor runmung  After
getung out of his car, the Respondent knocked on the window of the parked car The

Respondent indicated that this was the fifth day of May, and the Cinco de Mavo holiday
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was bemng celebrated at that time The Respondent descnbed the neighborhood as being
busy at that tme The Respondent also recalled that there was an Oscar de la Hoya fight
that night, and the mght was getting increasingly busy The Respondent was asked to
stay because the neighborhood was * hopping ° The Respondent approached the parked
car and observed Angulo slumped over the wheel It appeared that Angulo was sleeping
The Respondent did not recall whether or not other persons were 1n the car  As the
Respondent knocked on the window of the car, vanous screaming family members
appeared The family members were screaming random things like, “What are you
doing”’ The family members appeared to be intoxicated

The Respondent acknowledged that at this point he catered to the farmly 1o gain
therr comphance and to estabhish crowd control The Respondent also admitted that he
did not initially know what was wrong with Angulo seated 1n the parked car and stated
that Angulo ‘could have been doing a milhon different things ™ The Respondent was
present at the scene with his operator  The Respondent reiterated that he did not recall
whether or not any of the family members were in the car at the time, and reiterated that
the car was running at the ttme  The Respondent charactenzed the situation as getting
“chaotic real fast ” One of the family members that remained ciear 1n the Respondent s
mind was a person whom the Respondent believed to be Angulo’s mother-in-law The
mother-in-law was extremely mntoxicated to the point where her daughter had to
physically restrain her and bnng her into a nearby residence The Respondent recalled
two children who were present  The mother of the children was saying, Look what they
are downg to your daddy, this 1s wrong,” and was making other statements to the same

effect
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Although a crowd was starting to gather, the Respondent did not feel a sense of
extreme urgency The Respondent explained that he wanted to first and foremost gain
crowd control In an effort to gain crowd control, the Respondent talked to those he
idenufied as the ring leaders™ such as the mother-in-law At that pownt, several
indivaduals were possibly coming in and out of a nearby residence After realizing that
he could not communicate with Angulo. the Respondent directed his operator to get
somebody who could translate The Respondent later discovered that his operator called
- ) with Angulo were brief, the
Respondent quickly realized that Angulo did not speak Enghish The Respondent also
tndicated that he was catenng to the family more than anything else The Respondent
acknowledged that Angulo was not removed from the car up to that point

Angulo was taken out of the car after the Respondent’s operator called Santiago
Angulo was then placed into the back of the Respondent’s police vehicle with the
assistance of his operator, Police Officer Golden The Respondent noted that Angulo was
neither handcuffed nor under arrest at that time At that time, the Respondent had not
made a deterrmnation as to whether or not Angulo was driving while imtoxicated The
Respondent was stil] concentrated on crowd control at that tme The Respondent
admitted to being gulty of having a btg heart The two children that were present were
descnbed as probably being between the ages of six and nine  The mother of the children
kept saying to the two children, “Look what they are doing to your father

The Respondent admutted that he still was not sure as to what he had at that point
so he told Angulo to get back into the vehicle to save face The Respondent
acknowledged that he put Angulo back inte the vehicle, but the Respondent could not

recall whether or not the motor was running at that time At the time he placed Angulo
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back 1nto the vehicle, the Respondent had not yet determined 1f Angulo was intoxicated
The Respondent conceded that at the time he placed Angulo back 1nto the car, Angulo
was perther under arrest for driving while intoxicated nor under arrest for any violation
The Respondent did not know whether or not Angulo was merely an aided case The
Respondent explained that a person in need of some sort of medical attention would be an
aided case

When the Respondent put Angulo n the car, the crowd was still popping in and
out of a nearby residence There would be two at once and then they would get dragged
back into the nearby residence The Respondent reiterated that he had to maintain crowd
control without jeopardizing the safety of any of the officers that were present The
Respondent testified that he was not sure whether or not the motor was runming when he
put Angulo back into the vehicle The Respondent did not know if Angulo was
intoxicated at the time he placed him into the car The Respondent further stated that he
did not make a determination that Angulo was intoxicated After placing Angulo back
into the vehicle, Santiago amved at the location The Respondent had a limited
conversation with Santitago During the conversation, the Respondent asked Santiago to
find out what was wrong with Anguio Santiago went to the vehicle as the Respondent
had requested

The Respondent was unable to describe how Angulo was actually put into the
vehicle He acknowledged that the incident occurred approximately three-and-a-half
years ago and he was not sure 1f Angulo was held by the arm when placed 1nto the
vehicle The Respondent was unsure 1f either he or Golden had pointed Angulo 1n the
direction of the auto The Respondent was also unsure whether he placed Angulo in the

auto himself or if Golden had placed Angulo 1n the auto It was the Respondent’s



LIEUTENANT JASON SAVINO 35
recollection that Angulo, although not under arrest at that time, was 1n the back of his

police vehicle The Respondent was not in the vehicle with Angulo at that ime The
mother of the two children was looking to make a scene by repeatedly saying, “Look at
what they are doing to your father, ’ and as a result the Respondent remained outside of
the car with the famuily The Respondent did not recall whether or not the chuldren were
screaming He behieved that the woman was Angulo’s wife and explained that 1t was to
the point where she had to be restrained by a younger female after Angulo was placed
back wnto the vehicle He was also concemned that a fight might ensue

The Respondent instructed Santiago to find out the nature of the incident  Up to
that point 1n time. the Respondent did not make a determination that Angulo was
mtoxicated The Respondent admutted that, unti! this point 1n time, he neither smelled
Angulo’s breath nor commumnicated with im The Respondent acknowledged that he
was first concentraling on crowd control He also testified that he did not see Angulo
dnve the vehicle, move the vehicle, or operate the vehicle 1n any other way than being
slumped over the wheel of the car The Respondent neither placed Angulo under arrest
for dnving while intoxicated, nor ordered that he be placed under arrest for driving whale
intoxaicated He stated that he had nothing to do with the arrest of Angulo for dnving
while intoxicated other than being present The Respondent indicated that he did not tell
the DA’s office about any observahons that were made relative to enabling the arrest for
dnving while intoxicated

After Santiago arrested Angulo, Angulo was transported to the 45 Precinct for
breath tesung The Respondent testified that he did not fill out any paperwork relative to
the arrest There came a pownt 1n time when the Respondent received four notifications to

appear at the DAsoffice relative thus case The first notsfication had a phone number for
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the ADA Upon receiving the first notification, the Respondent called the ADA and left a
message during which he provided the ADA with his cell phone number and requested
that the ADA call lum back (f lus appearance was absolutely necessary The Respondent
explained that he always calls the ADA upon receipt of a notification because his duties
as the platoon commander of the third platoon require that he supervises approximately
30 police officers on any given day The Respondent acknowledged that, 1n reahty, he
supervises just shy of 60 persons The Respondent supervises everybody working n the
field during that platoon The Respondent agreed that 1t would be his responsibility as
the platoon commander to respond to certain calls Checking to see whether or not his
men were doing their assigned work would be another respons:bility performed by the
Respondent

The Respondent acknowledged that even to this day, as in the past, he always
calls the ADA upon receipt of a notification The Respondents submuitted that 1t 1s
common practice for a heutenant to respond to a notification wath such actions The
Respondent even went as far as to say that, “Generally speaking, 99 percent of the time,
lieutenants that get notified do the same exact thing ” The Respondent qualified his
statement by testifying that the deputy inspector that conducted the Respondent’s official
Department interview made a note that this 1s common practice and happens all the time
The Respondent indicated that he takes a great deal of pride in his work, and he would
lose the platoon for a day 1f he goes to the DA’s office and the case gets adjourned
because the defense counsel was on a trial 1in another court The Respondent expressed
that he 1s very protective over his men. and he feels responsible for them According to
the Respondent, a sergeant would supervise the platoon while he was at the DA’s office

The Respondent indicated that the highest ranking officer who would be supervising the
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platoon n the field whale the Respondent was siting 1n the DA’s office waiting for a
calendar call would be a sergeant

After drawing his attention back to the phone call he had made to the ADA, the
Respondent indicated that he left a message recorded on voice mail every time he called
Mutz The Respondent further testified that a voice mail machine picked up the
telephone each time he called Mutz The Respondent responded to the first notification
by leaving a message contamning hss cell phone number and a request to be called 1f lus
appearance was absolutely necessary The Respondent did not receive a call on that day

After receiving the second notification, the Respondent called agamn with no
response The Respondent testified that he * did not go down. * The Respondent
indicated that he left a message The Respondent submitted that the phone number on the
notification indicates 1n words or substances that if there 1s a problem, call this number
The Respondent indicated that, generally. the Department does not want a member of the
service 1o report to court if a notification was received for a day on which the member
was scheduled for a regular day off The Respondent acknowledged that there 1s a
provision on the notification to call the ADA 1f the notification ss for a scheduled regular
day off or if some other assignment or responsibility interferes with the appearance The
Respondent affirmed that he responded to the second nottfication by leaving a message
identical to the first message The second message contained the Respondent s phone
number

The Respondent acknowledged that he recerved a third notification  The
Respondent did not recall the first ime he got a phone call directing hum to appear, but
the Respondent did recall receiving a voice mail from the ADA on January 18, 2009,

during which the ADA referenced an earher conversation from a date which escaped the
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Respondent’s memory The Respondent did not know the reason why the case was
adjourned on the day pursuant to the first notification He also did not know 1f the
defense counsel was ready to go on that date, nor did he know 1f the People s case was
ready

The Respondent reaffirmed that he left a phone number afier receiving the second
notification and never received a call back The Respondent was unaware as 1o why the
case was adjourned on the day pursuant to the second notification The Respondent had
no knowledge of who made the application to adjourn the case or the reason for the
adjournment He stated that he responded to the third notification by leaving a message
for the ADA 1n the same manner as he had for the first two notifications The
Respondent reiterated that 1t 1s common practice to respond to notifications 1n this
manner because he 15 1n charge of a platoon, and 1t 1s common to appear at court only to
have a case adjourned The Respondent called the ADA and did not have his message
answered The Respondent did not know 1f the case was adjourned

A fourth notification was received by the Respondent and he responded by
leaving a message as he had the three times previously The Respondent got a cal! back
after the fourth notification The Respondent affirmed that he recorded that call back
The Respondent indicated that Mutz called lum back after the fourth notification During
the conversation with Mutz, the Respondent asked when he needed 10 appear Mutz gave
a date to the Respondent, and the Respondent appeared on that date He affirmed that
Mutz finally responded to the telephone messages and Mutz specified a date on which the
Respondent should appear The Respondent also affirmed that he responded on the date

specified by Mutz
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Upon appearing as directed, the Respondent imitially met with Mutz The
Respondent claimed to have told Mutz exactly what transpired during the entire incident
He affirmed that he told Mutz exactly what happened with respect to the testimony he
was providing i this court At some point during their conversation, Mutz asked the
Respondent to hold on one minute At this time Mutz brought 1n another ADA, and the
other ADA interviewed him regarding the incident After the Respondent told the other
ADA exactly what happened, Mutz and the other ADA told the Respondent that the case
would be disissed The Respondent told Mutz and the other ADA that he was ready to
tesufy He acknowledged that. even to this day, he does not know why the case was
dismuissed The Respondent told Mutz and the other ADA to enjoy their day when they
informed him that the case was going to be disrmssed The Respondent did not tell them
not to dismiss the case The Respondent continued to state that he absolutely told Mutz
and the other ADA what he saw, heard, and did on that day Mutz and the other ADA
then made the decision to dismiss the case

The Respondent testified that he never gave any advice to Santiago as to what to
do or say The Respondent reiterated that when he put Angulo back into the vehicle, he
did not know that the motor was runming  He did not know that Angulo was intoxicated
al that ime He also did not make a determination that Angulo was intoxicated at that
time The Respondent reaffirmed that he had called Santiago to investigate what was
transpirtng  The Respondent never saw the vehicle move and stated that he never ordered
that Angulo be arrested for dnving while intoxicated

The Respondent agreed that he heard Santiago testify that Santiago observed
Angulo put the vehicle into gear and attempt to move the vehicle which resulted 1n the

vehicle moving The Respondent also clanfied that he umself did not personally observe
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Angulo’s actions as described 1n Santiago s teshmony The Respondent acknowledged

that he heard Santiago say that Angulo told him 1n Spanish that he {(Angulo) had been
drinking Angulo never told the Respondent that he had been dnnking The Respondent
admutred that he was ashamed to say that he knows very littte Spamsh The Respondent
affirmed that he 1s now charged with placing a person that was suspected of dnving while
intoxicated back in a vehicle He indicated that he neither suspected Angulo of being
intoxicated, nor did he know what he had when he placed Angulo 1n the vehicle The
Respondent stated that at no ime did he suspect Angulo of dnving while intoxicated

The Respondent affirmed that he responded to the four notifications that were
recerved from the DA’s office by leaving messages on the voice mail machine as well as
conversations in person When told to come down, the Respondent came down The
Respondent stated that he absolutely responded to the notifications The Respondent
acknowledged that he 15 being charged with not piving Mutz complete and accurate
information regarding his actions despite the fact that, according to the Respondent, he
told Mutz prior to the dismussal of the case that he had placed Angulo back in the car
The Respondent described the tesimony he provided tn this proceeding to be ‘verbatim”
to the statements he made to Mutz The Respondent clanfied that Mutz told him that the
case was dismussed after he was mitially interviewed by Mutz and then interviewed by
Mutz and the other ADA on the very same day that the case was dismissed The
Respondent indicated that he was never asked to come down and speak to anybody prior
to that day

The Respondent affirmed that he heard Santiago testfy that the ADA told
Santiago that there was enough to bnng a complaint based upon Santiago’s independent

observations The Respondent agreed that Santiago’s informaton was the basis of the
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complaint The Respondent stated that his observations were never used as the basis of
the complaint According to the Respondent, the complaint was never based upon
anything that he told or said to anybody

The Respondent indicated that, at that time, there was no provision 1n place for a
hieutenant’s activity log to be checked. According to the Respondent, there was a Patrol

Guide procedure created to direct that a captain inspect a lieutenant’s activity log  The

Respondent agreed that there was no provision for inspection of his activity logs by any
superior officer pnor to this particular case The Respondent was also 1n agreement that
this procedure was amended as a result of this case The Respondent affirmed that the
Patrol Guide does provide, however, that he keep an activity log The Respondent
admitted that he did not keep an activity log at that tme The Respondent acknowledged
that there was no inspection of the activity logs that he was required to keep at that time
The Respondent acknowledged that subsequent to this case, the Department created a
means of inspecting the activity logs that he was required to keep

The Respondent affirmed that he 1s charged wath faihing to supervise 1n that he did
not tell Sanuago of hus involvement with Angulo prior to Santiago’s armval at the scene
The Respondent did not tell Santiago about his involvement Although the Respondent
demed that he told Santiago that he wanted Angulo arrested, the Respondent did admut
that he told Santiago to check Angulo out because the Respondent was not sure of what
he had According to the Respondent, Santiago did not arrest Angulo based upon what
had transpired earlier, but rather upon Santiago’s own observations of the odor of alcohol
on Angulo’s breath. Angulo’s eyes, and heanng Angulo state that he was dnnking The
Respondent once more denied that he suspected Angulo of being intoxicated when he put

Angulo back into the car
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On cross examination, the Respondent agreed that he was requured to make
activity log entnies according to the Patrol Guide at the ume of the incident and also
agreed that there was nothing 1n the Patrol Guide at that tume that said that Lieutenants did
not need to maintain activity logs The Respondent clanfied that he was the first person
to arrive at the scene of the incident and observed the vehicle runming He observed
Angulo in the vehicle and acknowledged that he removed Angulo from the vehicle at
some point prior to Santiago s arrival The Respondent also affirmed that he placed
Angulo back into his vehicle pnor to Santiago s arnval at the scene  The Respondent
could not recall after three-and-a-half years whether or not Angulo was placed on the
bumper of the Respondent’s vehicle, or anywhere other than those locations previously
mentioned The Respondent clanfied that all of that activity happened pnior to Santiago’s
arrival at the scene

The Respondent was not sure 1f Angulo’s vehicle was running at the ime he
placed him back into the vehicle The Respondent agreed that the vehicle was runming
when he first saw Angulo slumped over the wheel The Respondent did not remember
telling Angulo to turn off the vehuicle He descnbed his interaction with Angulo pnior to
Santiago’s armval as being mimimal The Respondent did not remember smelling any sort
of alcohol on Angule’s breath He dened observing any other indicators that would have
led him to believe that Angulo was intoxicated

The Respondent recalled being the subject of an official Department interview on
January 29, 2008 which concerned this matter A fier reviewing the transcript of his
official Department interview (DX 6A), the Respondent agreed that he indtcated that he
was having trouble conducting an investigation because the farmly was interfering The

Respondent acknowledged that during the interview he commented that Angulo appeared
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mtoxicated The Respondent agreed that the time frame referred to in his answer was
prior to Santiago’s armival at the scene  Additionally dunng hus interview, when Weisse
asked him about Angulo’s condition, the substance of the Respondent’s answers
indicated that the Respondent acknowledged that Angulo appeared to be intoxicated

During the official Department interview, the Respondent was specifically asked
what type of tests he administered The Respondent’s response to the question durng the
interview was, “‘Oh, just random testing 1 mean, | enforce many, many DWI arrest, and
uh, we re just looking for bloodshot eyes, look for that effect, but unfortunately, due the
fact of the fanuly’s, um, ‘chaoticness,” for lack of better terms, { was -- L wasn’t able to
fully conduct my investigation ™ Although not certain, the Respondent believed that 1t
was at that point after the interaction that he took Angulo out of the vehicle and placed
him into his police vehicle The Respondent reaffirmed that essentialiy Angulo’s famuly
members were interfering with the investigation. The Respondent acknowledged that he
did not arrest any of the farmily members for interfering, but noted that he probably would
have had 1t not been Cinco de Mayo

When the Respondent could not recall if the vehicle was running at that ime, he
once again referred to the transcript of his official Department interview, where he had
indicated *it was actually quite chaotic, um, to do tniial DW1 testings  There were
several individuals from his family inside the vehicle, and none of them, I guess, lived
nearby Sorne, the rest of tus family, and I had 10 individuals yelling and screaming at
me that were hus family members ™ The Respondent confirmed that the transcnipt stated
that there were individuals inside of the vebicle The Respondent noted that, according to

the transcnipt, he indicated that the velicle was running  After refreshing hts memory
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with the transcript, the Respondent acknowledged that durning his official Department
interview, he answered that Angulo appeared to be intoxicated

The Respondent agreed that page five of Court Appearance Control System
notifications (DX 1) was a notification for him to appear 1n court on September 28, 2007
The Respondent agreed that the appearance type indicated on the notification was “must
appear tnial, and added that 1t says that on every not:fication The Respondent agreed
that page 8 of DX 1 indicates that he was notified to appear in court on September 28,
2007 The Respondent also agreed that he did sign that notfication and received this
notification The Respondent stated that he did the same as he always did when he
recerved a notification  The Respondent conceded that he did not appear 1n court

The Respondent agreed that page 16 of DX 1 was a notification for appearance on
December 5, 2007, which stated “must appear tnal,” and was 1ssued by Mutz The
Respondent agreed that page 19 of DX 1 indicated that he was, n fact, notified to appear
1n court on December 5, 2007 The Respondent also agreed that he signed for that
notificatton and that he was notified The Respondent reaffirmed that he did sign the
notification to appear 1n court on December 5, 2007 The Respondent admitted that he
did not appear 1n court on December 5, 2007

The Respondent agreed that page 24 of DX 1 was a notification to appear 1n court
on January 8, 2008, which was 1ssued by Mutz The Respondent affirmed that page 27 of
DX1 indicated that he was notified to appear 1n court on January 8, 2008 The
Respondent also affirmed that he both received and signed the notification. The
Respondent believed that he did not appear, but believed that was when Mutz finally
called um back The Respondent explained that the subject of the conversation was that

Mutz finally did need him, and that he was essenhal to the case The Respondent
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testified that Mutz made a mention that they spoke previously, but made no mention of

prior noufications

The Respondent agreed that page 31 of DX 1 was a notification directing him to
appear 1n court on January 15, 2008, which he had signed as well The Respondent
admutted that he did not appear 1n court on January i5, 2008 The Respondent did not
recall the first date that he appeared in court, but vaguely remembered that 1t was
sometune around January 21, 2008 Afier refernng to page 39 of DX 1, the Respondent
acknowledged that he first appeared at the DA’s office on January 22, 2008 The
Respondent did not recall receiving any nofificatrons other than the ones reviewed dunng
this testimony

The Respondent denied any knowledge that the tmal had already started when he
appeared n court The Respondent also did not know that witnesses had already
testified He did not recall when he first told Mutz that he had 1n fact taken Angulo out of
the vehicle and placed Angulo 1nto his pelice vehicle pnor to Santiago's arrival at the
scene The Respondent explained that he spoke to Mutz several times before he actually
appeared, and he did not recall the exact content of all of the conversations The
Respondent conceded that he may have mentioned 1t when he appeared at court on
January 22, 2008 The Respondent admitted that he was not sure 1f he had told Mutz
before January 22, 2008 He acknowledged that he heard the Mutz’ testimony, which
described a telephone conversation between the the two of them Accordmg to the Mutz,
the Respondent stated that the way Santiago said it happened 1s how it happened After
acknowledging that he heard the Mutz® tesimony during this proceeding, the Respondent

derued making the statements that Mutz attributed to hum
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According to the Respondent, 1t 1s uncommon to make an arrest for DWI wathout
an actual breathalyzer test being performed However, the Respondent did acknowledge
that 11 18 ol uncommon to affect the arrest for DW1 a1 the scene The Respondemt
explained that although most members on patrol do not actually carry a breathalyzer test
wath them, 1t would ultimately depend on the member’s particular assignment The
Respondent agreed that breathalyzer testing 1s generally performed at DWT testng
centers

The Respondent has been a member of the Department for 13 years, and dunng
that ume he has encountered so many intoxicated persons that 1t would be difficult to
assign a number to quantify the total number of intoxicated persons with whom he had
encounters The Respondent confirmed that he was famuliar with the indicia of
intoxication The Respondent indicated that, for the most part, he 1s capable of making a
deterrmunation of the indicia of intoxication The Respondent stated that there 1s no
unversal rule governing how an intoxicated person shouid exhibit, and explained that he
had worked 1n Jackson Heights for many years and noticed that people exhibit
intoxication in different ways The Respondent agreed that he 1s famihar with various
ways to tell wbether a person 15 intoxicated or not He affirmed that there would need to
be a determination made with regards to the indicators exhibited by an individual
suspected of being intoxicated tn order to make an arrest for DWI The Respondent
estimnated that he has made such a deternunation approximately 50 imes The
Respondent explained that the length of ime necessary to make such a determination
would depend upon the individual The Respondent testified that the deternunation 1s

very circumstantial  According to the Respondent, people have different ways of
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exhibiting intoxication and one person’s intoxication may be immedtately 1dentified and
another person’s may take two to three minutes to be 1dentified

The Respondent agreed that he made a decision to put Angulo back 1nto the
vehicle partly because he felt bad for the kids The Respondent agreed that, generally, he
would take 1nto account the kids’ perception of their father, along with how viotent the
individual was acting when deciding to take police achon The Respondent indicated that
he had arrested individuais in the past when their children were present He
acknowledged that Santiago came to hum after interacting with Angulo, but the
Respondent did not recall what was said at that time  The Respondent speculated that. as
a supervisor, he would discuss an arrest made by any person he calied to the scene for
assistance The Respondent did not remember if he discussed the arrest with Santiago at
that tme He admutted that he did not recall whether or not Angulo’s vehicle was
running at the ime he put Angulo back into Angulo’s vehicle after removing him from
the police vehicle

Although the Respondent did not recall ever being personally listed as the
arresting officer on an On Line Booking Sheet pursuant to an arrest for DWI, he did
adrmit that he has been involved tn DWI arrests The Respondent also indicated that he
was involved in DW] arrests where the car was not moving at the time 1t was first
observed The Respondent affirmed that he intended to conduct an investigation when he
first approached the vehicle and saw that someone was slumped 1n the vehicle and the
vehicle was runming  The Respondent also affirmed that he intended to ascertain if the
person was intoxicated

The Respondent stated that he did not know 1f the ADA ever recetved the

messages which he had left on the voice mail machine He acknowledged that when he
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called the number on the notification, 1t was answered by a recorded message, and he. 1n

turn, left a recorded message himself

FINDINGS AND ANALYSIS

Under Specificaiton No 1, the Respondent 1s charged with failing to provide the
arresting officer, Police Officer Oswaldo Santiago, with complete information regarding
the Respondent’s involvement with Job Angulo prior to Santiago’s arnval at the scene
Specification No 2 charges the Respondent with creating a dangerous situation, in that he
placed Angulo a person he suspected of being intoxicated, mto the driver’s seat of

Angulo s running motor vehicle I[n Specification No 3, the Respondent 1s charged with

failling to comply with a notification 1ssued by the Bronx County District Aftomney’s

Office And under Specificaion No 4, the Respondent 1s charged with faling to provide

Assistant District Attorney Larry Mutz, of the Bronx County District Attorney s Office,
with complete and accurate information regarding the actions he took during the arrest of
Angulo on May 6, 2007

It 1s not 1n dispute that Angulo was arrested for DW11n that he was observed by
Santiago 1o have an odor of alcohol, bioodshot eyes. slurred speech, unsteady or swaying
while standing and a breathalyzer test reading of 13

It 1s also not in dispute that the Respondent had the mitial contact with Angulo
after he observed him in hus car slumped over the steenng wheel The Respondent stated
that he could not communicate with Angulo because Angulo only spoke Spamish The
Respondent sent for Santiago to act as a translator [n addition, the Respondent removed
Angulo from hus car and placed him wn a police vehicle with the assistance of the

Respondent’s operator Pohce Officer Golden At that point, the Respondent claimed
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that he had not made a determination that Angulo was intoxicated Angulo®s farmily had
also gathered and was complainung of the treatment that Angulo was receiving, with the
mother of his two children saying to them, “Look what they are doing to your father
According to the Respondent, people 1n the area were celebrating Cinco de Mayo and
family members appeared to be intoxicated The Respondent claimed that he did not
know what he had at this point regarding Anguto and, because he was concerned with
controlling the crowd and sympathizing wath his family, he decided to put Angulo back
nto his vehicle  The Respondent could not recall 1f the vehicle was running and still
asseried that he did not know 1f Angulo was intoxicated

When Santiago amved at the scene he saw the Respondent standing a few feet
from Angulo’s vehicle Santiago was directed by the Respondent to find out what was
wrong with Angulo When Santiago approached Angulo’s vehicle, he noticed that the
key was 1n the 1gmition, the engine was running and the instrument panel was ht After
Angulo attempted to move the vehicle, Santiago ordered hum out of the vehicle and very
quickly noticed that he had a strong odor of alcohol emananng from his breath along with
blood shot watery ¢yes

When Angulo exited the vehicle Santiago beheved he was told by the Respondent
to place lum under arrest for ‘mtoxication™ and to bnng hum to the 45 Precinct station
house which he did

The Respondent did not tell Santiago of his interaction with Angulo pnor to
Santiago armving at the scene  This Court finds that not divulging to Santiago what
occurred pnor to his armval was a senous lapse of sound judgment on the part of the
Respondent, a field supervisor at the ume, because what he did observing Argulo

slumped over the wheel, removing ham from the vehicle placing ham 1n the police
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vehicle and then back 1n Angulo’s car, was all part of the DWI case agamst Angulo
While 1t 1s true that Santiago’s investigation and police action was enough to bring
charges against Angulo, the mitial contact with Angulo was still evidence 1n the case
which Santiago should have been made aware of When Santiago reported to the DA s
office to give information for the drafting of a complaint he should have been able to tell
the ADA that he was informed by™ the Respondent of what occurred prior to his arrival
at the scene He was not able to do this hecause the Respondent never told him of what
occurred

In addition, the Respondent claxmed that he did not know 1f Angulo was
intoxicated when he placed him back in his vehicle or if the engine was runnming  This
Court finds that he did know that he was intoxicated as evidenced by his statement during
his official Department interview where he acknowledged to investigators that Angulo
appeared to be mtoxicated It is also apparent to this Court that he was aware of
Angulo’s intoxicated condition because he took further pohice action by calling in
Santiago who, after a very short period of time with Angulo, found that he clearly
appeared to be under the influence of alcohol The Respondent spent much more time
with Angulo that Santiago did - he ohserved hum 1n his vehicle, attempted to speak to
him, was 1n close proximity to h'm when bringing hum to the police vehicle and again
when he brought hum back to his own vehicle

Whule this Court 1s aware that the Respondent was also focused on Angulo’s
family and fnends who may have been unruly at the scene, that situation cannot be used
as an excuse for mm remarming Angulo to his car wath the keys in the 1gmnon and the
engme likely runming  Even though the Respondent remained at the scene. he created a

dangerous situation with the intoxicated Angulo behund the wheel of a vehicle that he
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could easily lose control of and 1njure someone

This Court also cannot further excuse the Respondent for not informing Santiago,
erther at the scene or at some point prior to him going to the DA’s office, about the
additional facts that he witnessed in that case It was not for him to decide what facts of
the case were important and what were not -- that decision was for the DA to decide

Accordingly, the Respondent 1s found Guilty of Specification Nos 1 and 2

After a complaint was drafted based on the facts given by Santiago and wath no
input from the Respondent, the case was eventually assigned to Mutz Mutz notified the
Respondent many umes to appear 1n his office so that he could question him about the
case The evidence shows that the Respondent recetved four of those noufications (DX
1) The nouficanons to the Respondent that were admitted onto evidence were * must
appear,” which means that the Respondent was required to appear in Mutz s office for
inal The Respondent did not appear as directed by the notifications Instead, he called
the number on the notification and left a message containing his cell phone number and a
request to be called 1f hus appearance was absolutely necessary Dunng those calls, he
did not speak directly to Mutz and therefore never apprised him of his imnal participation
i the case involving Angulo He also did not know 1f Mutz ever recerved his messages
and did not make any further attempt to contact him personally

The reason the Respondent gave for not appearing as directed was that he was n
charge of a platoon of 30 officers and did not want to Jeave his people and appear 1n court
only to have the case adjourned The Respondent, however, openly admitted that there
was a sergeant that could have filled in for him in his absence More importantly. what

the Respondent fails to understand 1s that he had the responsibility to meet with the ADA
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and speak to lum about the case and inform hum of his participation -- however minor he
may have felt that participation was Even when he did speak to Mutz the first time on
the telephone, he did not remember the case (he never made a memo book entry of the

facts — See Specification No 5) and shll insisted that there was nothing more to add than

what Santiago already told the ADA In this Court’s opimion he was clearly wrong i his
assessment of hus role in the case, especially since all those fammly members that were
present at the scene became witnesses at tral to his partictpation Their testimony of the
Respondent’s actions placed Santiago’s version in doubt and the Respondent’s role could
not be explained to the judge or jury because the Respondent, at that point, had not
informed Santiago of what he knew and avoided all the notifications from Mulz --
keeping him mn the dark about what he did at the scene

Based on the foregoing the Respondent 1s found Gulty of Specification Nos 3

The Respondent 1s charged with failing to maintain activaty logs (PD 112-145)
berween February 27, 2007 and May 20, 2007, as required

The Respondent admitted to not keeping an activity log as he was required to do
He testified that, at the time of the incident, there were no mnspections of his activity logs
by any superior officer This Court 18 aware, however, that the Respondent 1s a superior
officer and should not have needed for his activity logs to be inspected 1n order for hum to
make entries of important matters like the DWI case that 1s the subject of this case aganst

him

Accordingly. the Respondent 1s found Guilty of Specification No 5
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PENALTY

In order to determine an appropnate penaity, the Respondent’s service

record was examined See Matter of Pell v Board of Education, 34 N Y 2d 222, 240

(1974) The Respondent was appointed to the Department on February 28, 1994
Information from
lus personnel folder that was considered 1n making thus penalty recommendation 1s
contained 1n the attached confidential memorandum

The Respondent has been found Guilty of failing to properly supervise an arrest,
creating a dangerous situation by placing an intoxicated person in the dnver’s seat of a
running motor velucle, failing to comply with the notifications requested by the Bronx
District Attorney’s Office, failing to provide ADA Larry Mutz with complete and
accurate nformation regarding his actions dunng an arrest and failing to maintain his
activity log dunng a three-month penod

The Department has recommended that as part of his penalty the Respondent be
placed on one-year dismissal probation  This Court finds that while lus misconduct 1
inexcusable, when combined wath hus 13-year and otherwise unblermshed service record,
that added penalty 1s not warranted

Accordingly, 1t 1s recommended that the Respondent forfeit a penalty of 10 days
to be served on suspension and an additional forfeiture of 30 vacation days for a total

forferture of 40 penalty days
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On the last three performance evaluations contained 1n his personnel file,
the Respondent received ratings of 5 0 *Highly Competent,” 4 5 “Highly
Competent. and 4 5 "Highly Competent ”

The Respondent has been awarded five Excellent Police Duty medals and
five Mernitorious Police Duty medals and two Commendations

The Respondent has no pnior disciphinary record
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