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Appearances:

For CCRB-APU: Simone Manigo, Esq.
Civilian Complaint Review Board
100 Church Street, 10® floor
New York, New York 10007

For the Respondent:  James Moschella, Esq.

Karasyk & Moschella, LL.P
233 Broadway-Suite 2340
New York, New York 10279

Hearing Date:

May 2§, 2016

Decision:

Not Guilty

Trial Commissioner:
ADCT Nancy R. Ryan

REPORT AND RECOMMENDATION
The above-named member of the Department appeared before me on May 25, 2016.

Respondent, through his counsel, entered a plea of Not Guilty to the subject charges. CCRB
called CCRB Investigator Leanne Fomelli and Police Officer Benjamin Young as witnesses.
Respondent called Sgt. Ivan Furda and Respondent testified on his own behalf. A stenographic
transcript of the trial record has been prepared and is available for the Police Commissioner’s

review.

DECISION

After reviewing the evidence presented at the hearing, and asses sing the credibility of the

witnesses, I find Respondent Not Guilty of the charged misconduct.

FINDINGS AND ANALYSIS
It is undisputed that on November 1, 2013, at approximately 0354 hours, Respondent,
while on duty and in uniform, was called to the [ iz we vicinicy of IR 2
_in Brooklyn. There had been disturbances inside the club, which spilled out
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Sergeant Furda also responded to the scene that night after hearing a call from
Respondent for additional units to respond. He was familiar with the scene from having
previously responded to disturbances there approximately 10 times. (Tr. 89) On this night when
he arrived he observed a large group of people in the area outside the club. He saw multiple
fights going on. He described the scene as “chaotic™ and “out of control.” (Tr. 92) He exited his
car and arrested a male he saw fighting, He ordered an officer to handcuff another individual
who was fighting. (Tr. 89-90) He then went to look for Respondent who had put out the call for
help. At the end of the block he saw 10 to15 people ahd Respondent, who was kneeling down.
He approached and saw the Respondent had a male face down on the ground with one hand
cuffed while he was trying to cuff the other hand, (Tr. 92-93) He does not remember if there
were other officers there at this time. (Tr. 101) He did not see Respondent’s knee at any time
holding down the male’s head or neck. (Tr. 93) The male’s head could freely move. (Tr. 105)
He observed 10 tol5 people standing in close proximity to the arca where the arrest was taking
place. (Tr. 94) Sergeant Furda said he reached down and grabbed the male’s other hand and they
were finally ahle to handcuff him. (Tr. 94) At that point Sergeant Furda left to retumn to the two
other males who bad been placed under arrest. He testified that there were other officers near
Respondent at the time be left. (Tr. 102)

Respondent testified that on November 1, 2013, he was the midnight platoon commander
in the 90 Precinct, He received a call from the security manager of the SDQ club asking him to
respond to the club since there was a large fight going on inside and outside the club. (Tr. 113-
14) Respondent had been called to this same club previously approximately 30 to 35 times,
primarily to respond to fights, (Tr. 114) When Respondent arrived on the scene he observed

people fighting and he tried to stop the fights and disperse the crowd. He was concerned that the
























