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Person A was travelling down 86 Street when Magee approached him from behind
in the unmarked car. Despite the unmarked car, Magee and Respondent were in uniform,
and Magee wanted to ensure that Person A knew that the car approaching him contained
police officers. When the car stopped in front of Person A, Magee noticed that Person A
was “definitely clenching something in his hand.” Magee noted that Person A looked at
the officers and continued to walk. Respondent exited the vehicle from the passenger
side, instructed Person A not to move and informed him that the officers wanted to speak
to him. Person A then approached Respondent just as he was exiting the vehicle and,
according to Magee, pushed Respondent back, “trying to push him back into the vehicle
to gain distance between him and [Respondent].”

Based on experience, Magee believed that Person A was going to attempt to run
from the scene. Magee immediately opened his door and ran from the driver side of the
vehicle to the passenger side to assist Respondent. Magee attempted to physically restrain
Person A, as he believed Person A had committed an offense that would justify placing
Person A under arrest. Respondent was having a little trouble restraining Person A, so
after running over to the other side of the vehicle, Magee grabbed Person A from behind,
and both were able to Jean Person A on the hood of the vehicle. During this struggle,
Magee felt that it would have been very difficult to get Person A’s hands behind his back
in order to handcuff him, so Magee decided that the best course of action would be to
place Person A on the ground. Magee pulled Person A off the vehicle and turned Person
A around so that both he and Person A had their backs to the vehicle while Respondent
stood directly in front of them.

At this point, Magee saw Respondent hit Person A on the leg with his ASP

expandable baton “once or twice,” but could not recall the exact number of times
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Injury Report. However, members are not required to note every detail of arrests in their
Activity Logs. Respondent did not receive any charges for filling out the arrest report
incorrectly when he neglected to fully detail that he used force in the course of Person
A’s arrest. Respondent was only charged with using of his ASP to strike Person A on the
head.

Respondent clarified that he used the ASP because Person A was “close and
fighting with me.” Respondent was not aware of any Department regulation or guideline
that states that a member has to wait for his gun to be actually grabbed before he can raise
the level of force he uses on someone. Respondent also has no knowledge of any
Department regulation that states that a member can only take out his ASP and use it
when confronted by a person who is armed with a weapon. In fact, members are trained
to use the minimum level of force, and if someone is not being brought under control, the
officer is allowed to escalate the force used. Additionally, there is no requirement or
guideline set forth by the Department or the Patrol Guide that limits the number of strikes
a member is allowed to give while using the ASP. Respondent admitted to using the ASP
during the incident only on the lower portion of Person A’s body, as per his Police
Academy training, because Person A was out of control and Respondent could not
physically restrain him despite his personal efforts combined with Magee’s actions.

Upon questioning by the Court, Respondent testified that no point did he lose
control of where he was striking Person A with the ASP and denied the possibility that he
struck Person A in any place other than the lower part of his body. Respondent testified
that he was aiming for Person A’s legs, which was where he struck. Prior to employing
his ASP, Respondent had not had an opportunity to pull out his handcuffs and did not do

so until Person A was on the ground. Respondent testified that he was



































