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drug use, drug sales. From my experience, wherever there's drugs, there might be a gun there. 

So I drew my fireann and I proceeded inside." Respondent was asked, .. Prior to entering into the 

apartment did you make any observation of what was going on inside the apartment?" He 

answered that he saw four or five males "hanging out and smoking weed" and that he knew that 

what they were smoking was marijuana because he could smell it. 

Respondent testified that when he first observed the males who were inside the 

apartment, he was standing at "'the threshold of the door" and that he "stepped in" and "quickly 

grabbed the one gentleman who .J saw his hands go behind his back inside the couch. I'm 

thinking he's reaching for a gun. We secured him. We secured ... the apartment" and arrested 

two of the males. Respondent was asked, .. What was your basis for entering into the apartment 

at that time?" He answered, "I was going there to address a kite that I had, you know, to tell 

these guys, • Knock it off. Stop smoking weed or close the door. Your neighbors don't need to 

be subjected to your smoking weed. They don't need to smell this.' I was going to tell these 

guys to just knock off the nonsense. When I had entered, when l saw the gentleman reaching to 

his back, I'm thinking he has a gun. So I went in there to make it safe and tell these guys to stop 

their nonsense." Respondent was also asked, '"What did you believe gave you the authority to go 

into that apartment?" He answered, ;,It was plain view, I saw these guys smoking weed in plain 

view from the threshold." 

On cross�examinatio� Respondent confirmed that the two men who were arrested inside 

the apartment were arrested for possessing marijuana that was found inside the apartment. 

Respondent asserted that he was standing at ';the threshold" of the entrance door when he saw a 

man "smoking weed" inside the apartment "in plain view" and so he '"took a step in'' and 

announced his presence. When Respondent was asked, .. You understand that the plain view 
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came in he ... hands like so and he went like this ... so then I drew my gun. I said, 'Let me see 

your hands. Let me see your hands.' He finally, like, showed me his hands. They were all 

glazed. They were smoking weed. They were all like high." (Tr. p. 35-36). Based on these 

statements at his CCRB interview, I reject Respondent's trial testimony that he saw men 

smoking weed in plain view, and a man on a couch reaching behind his back, while he was 

standing at the "'threshold" of the entrance doorway. 

Moreover, on cross-examination at this trial, Respondent indicated that he was unsure as 

to whether being lawfully present inside an apartment was a prerequisite in order for the plain 

view doctrine to apply. When Respondent �as asked, "You understand that the plain view 

doctrine requires you to have lawful access to the premises?" he answered, "If you tell me that, 

I'm going to say yes." Uniformed members have been placed on notice by the Department's 

Legal Bureau that the plain view doctrine "is only applicable if an officer is in a place where 

he/she has a right to be when he/she observes the item. "7 Since Respondent admitted at his 

CCRB interview that he was already inside the apartment when he determined that an occupant 

was smoking marihuana there, the plain view doctrine does not justify his warrantless entry into 

the apartment. 

11 

As to Respondent's claim that his entry into the apartment was justified by his safety 

concerns, he testified at this trial that when he was standing at the "'threshold" of the entrance 

door, he saw the man on the couch make a sudden movement of reaching behind his back and 

because he was concerned that the man might be reaching for a gun, ''I went in there to make it 

safe and tell these guys to stop their nonsense." However. as discussed above, since at his CCRB 

interview he stated that he was already inside the apartment when he observed a man on a couch 

7 
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put his hands behind his back, his claim that he then became concerned for his safety does not 

justif)' his prior warrantless entry into the apartment. 

12 

Based on the above analysis, Respondent is found guilty of having entered the apartment 

without sufficient legal authority. 

PENALTY RECOMMENDATION 

In order to detennine an appropriate penalty, Respondent's service record was examined. 

See Marter of Pell v. Board of Educalion, 34 N.Y.2d 222 (1974). Respondent was appointed to 

the Department on July I, 2004. Information from his personnel record that was considered in 

making this penalty recommendation is contained in an attached Confidential Memorandum. 

The CCRB Administrative Prosecutor recommended that Respondent forfeit seven 

vacation days as a penalty. The Administrative Prosecutor cited Case No. 2014-11567 (Feb. 29, 

2016), in which a captain was found guilty after trial of having entered an apartment without 

sufficient legal authority. In that case, although the Trial Commissioner recommended that the 

captain forfeit three vacation days as a penalty, the Police Commissioner increased the penalty to 

a forfeiture of seven vacation days. However, in that case, unlike here, the captain had a 

previous formal disciplinary adjudication and the Police Commissioner stated in his 

memorandum that a seven-day penalty was appropriate "in light of both the length and extent of 

the entry undertaken, and considering" Respondent's "level ofresponsibility in holding the rank 

of Captain." 

Re�pondent here is a nearly 13-year sergeant who has no prior formal disciplinary 

adjudications. In Case No. 20/.J-11569 (Sept. 10, 2015), a ten-year sergeant who had no prior 

disciplinary record forfeited three vacation days as a penalty after he was found guilty of having 

entered premises without sufficient legal authority. More recently, in Case No. 2016-15036 

(June I, 2016), a 20-year sergeant who had no prior formal disciplinary adjudications forfeited 








