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Respondent, an eight-year member of the Department assigned to BNTF, recalled that at
roll call on April 29, 2011, he was assigned to drive another officer to an antiterrorism detail
located within Patrol Borough Manhattan South. Police Officer Pemberton called Respondent
on his cell phone and told Respondent to call Celestin regarding an arrest that Seneus wanted
Respondent to take. Respondent, who was on 42nd Street in Manhattan at the time, cglled
Celestin. Celestin told Respondent that Seneus had an arrest for him and that he should hurry to
the arrest scene. It took Respondent at least 15 minutes to get there.

When Res_pdndent arrived at the scene, Seneus pointed across the street where four men
were standing and told Mm, “Arrest that guy.” The men did not appear to be doing anything
illegal. When Respondent asked which man Seneus wanted arrested, Seneus told him not to ask
any questions. Respondent then asked, “What is this about?”’ Seneus repeated that Respondent
shoﬁld not ask any questions. Respondent handed Celestin his handcuffs to make the arrest and
stated, “Fine, whatever this is, I'll be the assigned officer because I don’t know what’s going
on.” When Seneus told Respondent that he would be the arresting officer, Respondent replied by
stating that he would have to be the assigned officer because he was not willing to sign any
paperwork. Respondent explained that what he meant by this statement was that he was not
going to sign supporting depositions since he did not personally observe any offense. Seneus
responded, “Oh, so you’re not going to take my collar?” Respondent answered, “I didn’t say I'm
not taking the collar. Isaid I’'m not signing any supporting dep (deposition) because you won’t
tell me what the collar is for.” Seneus then repeated his instruction that Respondent take thel

arrest and Respondent repeated that he would be the assigned officer on the case but he would

not be the arresting officer. He explained to Seneus that he was unwilling to sign any arrest
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With regard to the discourtesy charge, Respondent admitted that he told Seneus, “This is
ridiculous. I'm going to call my delegate.” Respondent’s admission that he replied to Seneus’
repeated demandé that he arrest a suspect by making the completely unnecessary, and therefore
gratuitous, comment that “this is ridiculous™ constit;uted verbal discourtesy to a supervisor.
Moreover, Respondent admitted that even though Seneus told him ﬁot to pick up his cell phone,
he picked it up anyway, telephoned his delegate and engaged in a conversation with his delegate
in Seneus’ presence. In Case No. 2007-83549 (Dec. 4, 2008), an officer who was being
questioned by a sergeant received a call on his cell phone. The officer turned away from the
sergeant and began to speak on his cell phone. The officer was found guilty of having been
discourteous to the sergeant because his action of taking the call and speaking on his cell phone
while a supervisor was addressing him was rude and, therefore, discourteous.

Respondent is found Guilty of Specification Nos. 1 and 2.

PENALTY

In order to determine an appropriate penalty, Respondent’s service record was examined.
See Matter of Pell v. Board of Education, 34 NY 2d 222 (1974). Respondent was appointed to
the Department on July 11, 2005. Information from his personnel record that was considered in
making this penalty recommendation is contained in an attached confidential memorandum.

The Assistant Department Advocate (the Advocate) recommended that the penalty to be
imposed on Respondent consist of forfeiting 30 vacation days and being placed on dismissal
probation for one year. The Advocate did not cite any prior decisions to support this penalty

recommendation. Respondent has no prior disciplinary record.
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In Case No. 2007-83549 (Dec. 4, 2008), cited above, a 24—year officer who had no prior
disciplinary record forfeited ten vacation days after he was found guilty of having been
discourteous to a sergeant by taking an incoming call and speaking on his cell phone while the
sergeant was addressing him. _

In Case No. 2011-3967 (Sept. 10, 2012), a 13-year officer who had no prior disciplinary
record forfeited 20 vacation days after he was found guilty of being discourteous to a lieutenant.
In that case, after the officer had been ordered by a lieutenant to arrest a #ransit recidivist, the
officer yelled, “This is bullshit!” in the presence of the suspect and another officer.

Here, although Respondent’s “this is ridiculous™ comment was made in the presence of
the suspect, other civilians and other officers, Respondent did not yell at Seneus nor did he use
any profanity. Moreover, Respondent did eventually comply with Seneus’ order that he take the
arrest of the suspect. Finally, Respondent apologized to Seneus the day after this incident.

Since Respondent has never been the subject of disciplinary charges, not even a
command discipline, before or since this incident, Respondent’s misconduct here appears to be

an aberration from his normal conduct.

Therefore, it is recommended that Respondent forfeit 20 vacation days.

Respectfully submitted,
R ke

Assistant Deputy Commissioner - Trials









