


POLICE OFFICER DANIEL PANTALEO
POLICE OFFICER CHRISTIAN CATALDO

Disciplinary Case No. 2013-9622

1. Said Police Officer Cataldo, on or about June 27, 2012, at approximately 0645 hours
while assigned to the 120th Precinct and on duty in the vicinity of Richmond Road and Mary
Street, Richmond County, abused his authority as a member of the New York City Police
Department in that he stopped Steven Sanzone without sufficient legal authority.

P.G. 212-11, Page 1, Paragraph 1 — STOP AND FRISK

The Civilian Complaint Review Board (CCRB) was represented by Raasheja Page, Esq.
and Heather Cook, Esq., Respondents Pantaleo and C_ataldo were represented by John Tynan,
Esq., Worth, Longworth & London LLP.

Respondents, through their counsel, entered a plea of Not Guilty to the subject charges.
A stenographic transcript of the #rial record has been prepared and is available Ifor the Police

Commissioner’s review.

Disciplinary Case No. 2013-9621

Respondent Pantaleo is found Not Guilty of Specification No. 1 and is found Guilty of

Spe(;iﬁcation No. 2.

Disciplinary Case No. 2013-9622

Respondent Cataldo is found Not Guilty of Specification No. 1.
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been a harmonica or knife inside of its handle. It was during the approach that Respondent
Pantaleo recognized Sanzone as someone he had previously observed in a hand-to-hand
transaction with a known drug dealer.

Respondent Pantaleo identified himself as a police officer. Sanzone became irate and
very loud. Re;spondent Pantaleo proceeded to frisk the area of the bulge and saw that it was
actually a soft object shaped more like a wallet. Though Respondent Pantaleo did not frisk |
Sanzone’s upper body or legs below the knee, he did frisk “just around his front waistband a
little bit because that’s known to where weapons could be stored.” He did not check Sanzone’s
back pockets. |

Once he determined that the object in Sanzone’s pocket was not a weapon, Respondent
Pantaleo asked Sanzbne why hel was in the building. Sanzone told Respondents that he went to
the building to meet a feméle friend. Respondent Pantaleo asked about the female friend’s’
contact information, and Sanzone replied that he did not know her name or address. Sanzone
claimed that he called his friend but, when Respondent Pantaleo askéd him to call her, Sanzone
replied that he did not have her number.

Sanzone did not have mace on him. Had Sanzone been carrying mace, Respondents
would have arrested him. Once Respondent Pantaleo explained the reason for the stop, Sanzone
became calm. Respondent Pantaleo released Sanzone and prepared a Stop, Questioh, and Frisk
Report for the encounter. The entire incident lasted a matter of minutes. Respondent Pantaleo
indicated on the Stop, Question, and Frisk Report that he suspected Sanzone of marijuana
possession. (CCRB Exhibit 1).

On cross-examination, Respondent Pantaleo confirmed that his previous encounter with

Sanzone occurred just a couple months prior to June 2012. The previous encounter resulted in
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Respondent Cataldo indicated that generally when surveilling they liked to be discreet
and not let dealers know where they were. In order to approach and catch up with Sanzone,
Respbhdents had to make a U-turn and follow him in their car. A few blocks away from the
building they exited the vehicle, displayed their shields and identified themselves as police
officers.

Respondent Pantaleo testified that while. he exited his vehicle and approached Sanzone,
he recognized Sanzone as someone he had observed in a wransaction with a drug dealer before
this incident. He also saw in Sanzone’s front right pocket a bulge that could have been a knife
handle. When he frisked the area of the bulge, he saw that it was a soft object shz;f)ed more like a
wallet. Respondent Pantaleo also frisked “just around his front waistband a little bit because
that’s known to [be] where weapons could be stored.” After frisking Sanzone, Respondent
Pantaleo asked Sanzone why he was in the building.

According to Respondent Pantaleo, Sanzone expiained that he was meeting a woman, but
did not kﬂow her name or address. Sanzone claimed that he called her. But when Respondent
Pantaleo asked Sanzone to call her, Sanzone then said he did not have her number. Respondents

never arrested Sanzone.

Sanzone claimed that on June 27 he was never in the building Respondents were
observing. Instead, he maintained that he was walking along a street in the neighborhood hoping
to bump into a woman he liked. Suddenly, police officers in plainclothes jumped out of their
unmarked car, stopped and frisked him. Not only did he not give the police any information
about this woman he was hoping to see, he also did not give CCRB her name because he wanted

to protect her privacy.
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Level I - Common-Law Inqﬁiry, is when there is “founded suspicion” that criminality is afoot.
The officer may question someone “to the extent necessary to gain explanatory information, but
short of a forcible seizure.”
Level IIT - Stbp, Question and Frisk, is a forcible stop and detention where the police officer has
a reasonable suspicion that a person “has committed, is committing, or is about to commit a
felony or misdemeanor.” Under Criminal Procedure Law § 140.50 [3], the police officer may
frisk for a weapon if the officer believes he or she is in danger of physical injury or that the
suspect is armed.
As in the present case, a Level 1 determination may quickly become a Level 3 judgment call
when officers in street encounters have to make split second decisions for their own safety.
Patrol Guide Procedure 212-11 addresses the criteria for conducting a Level 3 stop:
“When a uniformed member of the service reasonably suspects a person has committed, is
committing or is about to commit a felony or a Penal Law misdemeanor, that officer may “stop
{the] person and request identification and explanation of conduct.” Some of the factors the
Respondents may rely on to formulate a reasonable suspicion are the suspect’s demeanor, gait
and manner, the particular streets and areas involved, knowledge of the suspect’s background
and character, and bulges in clothing. Patrol Guide Procedure 212-11 ADDITIONAL DATA.
Respondents relied on some of the same factors described in the Patrol Guide for
Initiating their street encounter with Sanzone. They observed Sanzone lingering in a hallway
known to be the site in the building where drug transactions occur. Respondent Cataldo
observed Sanzone’s behavior and gait. The landlord of the building wanted people who might be
trespassing to be questioned. It was necessary to question Sanzone away from the building
because, as Respondent Cataldo indicated, generally when conducting surveillance, they did not
want to announce their presence to dealers. Respondents followed Sanzone by car. Respondents

got out of their car to question Sanzone. As Respondent Pantaleo was approaching Sanzone, he

recognized Sanzone as someone he observed in a previous drug transaction. Respondent
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Pantaleo also saw a bulge in Sanzone’s pocket that could have been a weapon. Thus,
Respondents articulated a legal basis for stopping Sanzone, under Debour and under the Patrol
Guide.

Sanzone’s testimony did little to challenge Respondents’ account because he was an
unreliable witness. When Respondents’ counsel cross-examined Sanzone about his Criminal
Contempt conviction, Sanzone did not want to answer, was vague and claimed he could not
remember. Since Sanzone had been involved in extensive litigation about his guilty plea to this
felony conviction, it is unlikely that he forgot the facts. Similarly, Sanzone was vague about the
woman he ;:laimed he was trying to meet on the day that he was stopped by Respondents.
Sanzone also left out in his direct testimony facts about the incident with Respondents, which he
embellished during cross-examination. Therefore, this Court does not credit Sanzone’s
testimony and instead bases its findings on the testimonies of both Respondents.

Accordingly, Respondent Pantaleo and Respondent Cataldo are found Not Guilty of

stopping Sanzone without legal authority.

Specification No. 2, Case No. 2013-9621
Respondent Pantaleo is found Guilty of conducting a frisk of Sanzone without legal

authority.

Respondent Pantaleo examined the bulge in Sanzone’s pocket to ascertain whether it was

a weapon. Concerned that the bulge could be a knife handle, he suspected that Sanzone could be
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armed. Thus, Respondent Pantaleo was justified in frisking Sanzone’s pocket. Patrol Guide
§ 212-11 (2), Debour, 40 N.Y.2d at 223. |

Respondent Pantaleo, however, then extended the frisk to Sanzone’s front waistband to
check for more weapons. Respondent’s attorney seemingly indicated in his closing argument
that the waistband is in the same area as the pocket and constitutes the same search. This
argument is unclear and undeveloped. Certainly the pocket and the waistband are areas close to
each other. The testixhony supports a finding that Respondent Pantaleo checked Sanzone’s
waistband after checking Sanzone’s pocket. After articulating a reason for checking the pocket,
which was seeing a bulge, Respondent Pantaleo then gave a second reason for checking the
waistband. He explained that he frisked “[j]ust around [Sanzone’s] front waistband a little bit
because that’s known to [be] where weapons could be stored.”

While this generalization about where a weapon can be found may be true, Respondent
Pantaleo did not articulate any specific reason to suspect that Sanzone was carrying a weapon in
his waistband. He did nof see or feel anything during the frisk of Sanzone’s pocket to justify the
extra step of frisking Sanzone’s waistband. When a police officer is questioning a suspect, the
officer needs an independent, reasonable belief of immediate danger to himself in order to frisk
that person. Thus, Respondent Pantaleo did not have sufficient legal authority to conduc’_[ the
frisk of Sanzone’s waistband. Id. See also People v. Mack, 26 N.Y.2d 311, 317 (1970); Patrol
Guide § 212-11 (2); Legal Bureau Bulletin, Vol. 1, No. 3, p. 3 (Mar. 31, 1971).

Accordingly, Respondent Pantaleo is found Guilty of frisking Sanzone without legal

authority.
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PENALTY -

In order to determine an appropria'te.penalty, the service records of Respondent Pantaleo
were examined. See Matter of Pell v. Board of Education, 34 NY 2d 222 (1974). Respondent
Pantaleo was appointed to the Department on July 20, 2006. Information from his personnel
record that was consideréd in making this penalty recorﬁmendation is contained in an attached
confidential memorandum.

The.Civilian Complaint Review Board recommended a penalty of not less than eight
vacation days for Respondent-Pantaleo. Because Respondent Pantaleo has been found Not
Guilty of stopping Steven Sanzone without sufficient legal authority and because there was
sufficient legal aﬁthority for part of Respondent Pantaleo’s frisk of Sanzone, CCRB’s
recommendation is excessive. The scope of Respondent Pantaleo’s unauthorized search was
brief and limited.

Yet Respondent Pantaleo, as an eight year member of the service, should not receive a
mere reprimand. When this incident occurred, he was working plainclothes in the Street
Narcotics Enforcement Unit. Whén he -;[estiﬁed, Respondent Pantaleo had been a member of the
Anti-Crime team for a year and a half. He had also conducted about 270 arrests and, according

to him, had assisted in over a thousand arrests.











