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The lesser penalty proposed by the Department, it would seem, already incorporates the 

mitigating factors Respondent has put forth. It should be noted in this regard that while it 

is true that criminal negligence is a lesser culpable mental state than an intentional or 

reckless act, it still encompasses a serious wrong. Criminal negligence as defined by the 

Penal Law (section 15.05 subdivision 4) involves a "failure to perceive a substantial and 

unjustifiable risk." The statute further requires that the failure to perceive that risk 

"constitutes a gross deviation from the standard of care that a reasonable person would 

observe in the situation." 

The penalty proposed by the Department is, under all the circumstances, fair. 

Police officers, as part of their duties, are often faced with potentially violent situations: 

It is critical that officers be able to perceive the risks associated with the use of force and 

temper their conduct accordingly. Given the failure to perceive the risk of injury, a 

period of monitoring is appropriate. Additionally, in virtually every Department case 

involving an assault where the subject officer has been allowed to remain with the 

Department, a period of supervision has been imposed. 

Therefore, this Court recommends that the Respondent be DISMISSED from the 

New York City Police Department, but that his dismissal be held in abeyance for a period 

of one year, pursuant to Section 14-115 (d) of the Administrative Code, during which 

time he remains on the force at the Police Commissioner's discretion and may be 

terminated at anytime without further proceedings. 

Respondent was suspended without pay for 32 days subsequent to his arrest 

pursuant to Civil Service Law section 75 subdivision 3. That section allows an employee 

to be suspended "pending determination of charges" up to 30 days. These days may be, 








