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and “ashamed” about having his shield removed, and wasn’t sure how to react in that
situation. (Tr. 150-152) On its face, it seems rather odd that an officer would respond so
indecisively under those circumstances. However, after observing Respondent Wilson's
uneasiness in relating this incident on the witness stand, this tribunal can envision
Respondent Wilson’s having acted in the manner he described, and credits his testimony.
CCRB suggested that the shield may actually have been recovered elsewhere, and that
Respondents were merely being vindictive in returning to the apartment a second time.
However, it is extremely unlikely that Respondents would get detectives and muitiple
additional officers involved for their retum visit if that visit had no legitimate purpose,
and this tribunal rejects any argument to the contrary.

On balance, the testimony of Respondents was more credible than the hearsay
statements of the civilians, who have a pending federal lawsuit against the Police
Department and chose not to appear at this trial. Furthermore, the civilian statements
were at times inconsistent and exaggerated, whereas Respondents were essentially
consistent in their accounts, and their description of events was plausible. It is well
settled that the police need not procure a warrant in order to conduct a lawful search
when they have obtained voluntary consent. See People v. Adams, 53 NY2d 1 (1981).
This tribunal credits the testimony of Respondents that on the first occasion, they had
consent to enter the apartment and did so without the use of physical force, and that on
the second occasion, they had consent to enter and search the apartment. The record has
not established, by a preponderance of the credible evidence, that there was misconduct
in this matter. Accordingly, I find Respondent McKenna not guilty of both of the

specifications charging him with unlawful entry, Respondent Healy not guilty of using








