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3. Said Probationary Police Officer Naetron King, while assigned to the 46th Precinct,
on or about October 21, 2007, while on duty, having been assigned the arrest of an individual,
known to the Department, for Driving While Intoxicated, within the confines of the 46th
Precinct, Bronx County, did engage in conduct prejudicial to the good order, efficiency, or
discipline of the Department, in that said Probationary Police Officer signed an affidavit
prepared by a Bronx County Assistant District Attorney that which falsely represented that said
Probationary Police Officer had observed said arrested individual operating a swerving vehicle
westbound on 183rd Street, when, in fact, said Probationary Police Officer had not.

P.G. 203-10, Page 1, Paragraph 5 PUBLIC CONTACT — PROHIBITED CONDUCT
GENERAL REGULATIONS

4. Said Probationary Police Officer Naetron King, while assigned to the 46th Precinct,
on or about March 9, 2009, having become aware of his having received orders to report for
military duty for an aggregate consecutive period exceeding thirty (30) days, wrongfully did fail
and neglect to submit all forms to his commanding officer as directed the Military and Extended

Leave Desk, and to report immediately any change in service address or duty assignment, as
required.

P.G. 205-23, Pages 1-2, Paragraphs 1, 3 and 10 — INDEFINITE MILITARY LEAVE
PERSONNEL MATTERS

.The Departmnent was represented by David H. Green, Esq., Department Advocate’s
Office. Respondent was represented by Stephen L. Drummond, Esq., Drummond & Squillace
PLLC.

Respondent, through his counsel, entered a plea of Not Guilty to the subject charges. A
stenographic transcript of the trial record has been prepared and is available for the Police

Commissioner’s review.

DECISION
Respondent is found Guilty of Specification Nos. 1-3 and Not Guilty of Specification

No. 4.
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SUMMARY OF EVIDENCE PRESENTED

The Department’s Case

The Department called Lieutenant John Eagan, Police Officer Herminio Colon, Sergeant

Kristine Schelberger, Lieutenant Craig Schofield and Lieutenant James Dennedy as witnesses.

Lieutenant John Eagan

Eagan was assigned to the 46 Precinct. He identified Respondent as an Operation Impact
officer from the command. On October 20, 2007, Eagan was working an 1800x0200 tour as the
special operations lieutenant. He was assigned to an unmarked vehicle with Police Officer
Herminio Colon as his driver. At approximately 2300 hours, they were driving south on Creston
Avenue between 180th Swreet and Burnside Avenue. This was a residential area, with one
southbound lane of traffic. There was a parking lane on either side.

Just south of 180th Street, Eagan and Colon observed a double-parked car. The driver
was slumped over th¢ wheel. Both officers got out of their vehicle and approached the driver.
The street was lit and they could see inside the car.

Eagan was unsure if the motor of the car was running, but the keys were in the ignition
(this was sufficient for a driving while intoxicated [DWI] arrest). Colon tapped on the window
and there might have been a minimal response. He opened the door and spoke to the driver.
Eagan smelled a strong odor of alcohol and the driver appeared to be intoxicated. He was also
very overweight. The man was semiconscious but was able to speak. Colon assisted the man
olut of the car. He was wearing “like a sleeveless T-shirt” and had a skin disorder on his upper

arms and shoulder area. Colon had to assist the man in walking back to the vehicle.
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Eagan called for an Impact van to transport the man, and to get an arresting officer. The
location of arrest lay in the Impact Zone. Moreover, Colon could not take the arrest because he
was leaving on a trip early that morning.

The Impact van arrived several minutes later. During that time, Eagan recalled, the man
stated that he should not have been dnnking because he had a serious medical condition.

Eagan testified that Respondent arrived with the Impact van. He volunteered to take the
arrest, saying, “I’1l take this.” The driver of the car was handcuffed and assisted into the van by
Colon and Respondent. Colon and Respondent had a brief conversation. Colon told Eagan that
they discussed the facts of the case. Respondent spent several minutes at the scene before
driving away.

Eagan admitted that he did not give Respondent any directions regarding the arrest
processing. Respondent did not ask any questions about it. Eagan did not assist in preparing the
paperwork for the Intoxicated Driver Testing Unit (IDTU) examination.

A few months later, Eagan spoke to Colon at the 46 Precinct station house about a
conversation Colon had with an assistant disrict attorney (ADA) from the Bronx County District
Attorney’s (DA) Office. The discussion between Eagan and Colon took place in the special
operations / domestic violence office. Colon was concerned “about the testimony and thé
affidavit by” Respondent.

In response, Eagan obtained the complaint report and the arrest report. Department’s
Exhibit (DX) 7 was the complaint report and DX 6 was the arrest report. Eagan went to his
commanding officer (CO) and reported that there were discrepancies between the arrest report

. and the actual facts of the case. Eagan’s CO notified the Intemal Affairs Bureau (IAB) and
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ordered him to report there. He also ordered Eagan not to discuss the matter with anybody. IAB
gave Eagan the same order, and Eagan gave it to Colon.

DX 4 was the criminal court complaint. The affidavit listed the location of offense as the
northwest corner of Creston Avenue and East 183rd Street. Eagan testified that the actual
- location was south of 180th Street on Creston. This was a difference of over three blocks.

Furthermore, the affidavit stated that Respondent observed the defendant behind the
wheel, swerving westbound on 183rd Street. In fact, the vehicle was never on 183rd Street
swerving from side to Iside, Respondent never saw the car moving, and “never observed the
defendant behind the wheel ever,” including slumped over it. Neither Eagan nor Colon came
across the vehicle while it was moving.

On the other hand, because Respondent interacted with the defendant, he could have
observed that there was a strong odor of alcohol emanating from him.

On cross examination, Eagan stated that he and Colon approached the same side of the
vehicle. Eagan might have been on the other side as well. Eagan did not recall how close he and
Colon were to each other. They did not position themselves specifically with respect to a tactical
advantage. Eagan did not recall who was closer to the driver side window. He did not recall
what color or type of keys were used.

Colon’s tour ended around 0200 hours as well. Eagan agreed that the arrest processing
would take longer than the three hours left in the tour, although he knew that as a lieutenant, he
always might have to perform overtime. He did not remember what time he or Colon went end

of tour.
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Eagan agreed that volunteering to take arrests was encouraged. Respondent had been a
police officer, not including time spent at the Police Academy, a little longer than two months.
Respondent had done arrest processing for DWI arrests in the past. He was a very active officer.

Eagan did not indicate anything about the incident in his memo book.

Eagan did not dispute that, in an interview with IAB, he was asked, “At what point did
you inform Police Officer King of your observation,” and answered, “I don’t specifically
remember [ know that Police Officer Colon told him exactly what happened.” Eagan agreed that
because he did not hear the conversation, he could not say that Colon never told Respondent that
the vehicle was swerving in and out of traffic, or any of the other things written in the affidavit.

Eagan agreed that the driver made a statement about consuming alcohol that night to him
and Colon at the scene before Respondent arrived. (The complaint stated that Respondent asked
the driver if he had anything to drink, and he responded, in sum and substance, “Just had a few
drinks.”).

Eagan asserted that the incident could be considered a “car stop,” as the driver was in a
car and the officers approached him. Tuming a police vehicle’s lights on and pulling someone
over was not a prerequisite. In general, Eagan would have written in his Activity Lf)g “car stop
one under” in general and the double-parked car specifically. He agreed that the doubleﬂ p.arking
was relevant to probable cause and what drew his attention in the first place. Nevertheless,
Eagan, as a supervisor, would leave it to Colon’s-“preference” what to write.

Eagan testified that other officers besides Colon and Respondent might have assisted the
driver to the wransport van.

Eagan did not know if Colon and Respondent spoke at the station house.
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Eagan only learned that Respondent was injured during the transport of the driver after
Eagan came to work the next day.

Eagan agreed that Colon went to the DA’s Office at least twice. When Colon approached
him, Fagan did not look at his and Colon’s Activity Logs because there was no need to.
Respondent did not give Colon a copy of the complaint before Colon went to the DA the second
time.

[t was not within Eagan’s discretion to speak to Colon and Respondent before going to
the CO. The CO directed Eagan to take Colon and go to IAB, which they did.

Upon questioning by the Court, Eagan stated that the driver’s vehicle was on the west
side of Creston Avenue. The intersection with East 180th Street was a “T;” Creston was the “flat

side” of the T.

Police Officer Herminio Colon

Colon currently was assigned to the Mounted Unit, but previously was assigned to the 46
Precinct. He started at the latter as an Impact officer, and later was assigned to the conditions
unit. He and Respondent had worked together as Impact officers several times.

On October 21, 2007, Colon was working a 1730x0205 tour. He was assigned as
Eagan’s driver in an unmarked Ford Crown Victoria. Colon worked in Eagan’s special
operations units at the time.

When Eagan chose Colon to be his operator, he told Eagan that he could not take any
arrests because he had a family event the next day. Eagan said that it was no problem.

At approximately 2300 hours, Colon observed a double-parked vehicle with the driver

slumped over the wheel and the engine running. They were travelling north {Colon later
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Colon and Respondent as partners in a vehicle, driving. They supposedly observed an individual
swerving in and out of traffic, almost hitting several parked cars and pedestrians. The ADA
showed Colon DX 5, the arraignment “blurb” or “DA summary.” This was a synopsis written by
the complaint room ADA to inform the arraignment ADA quickly about the facts of the case
rather than by just looking at the complaint.

| Colon denied that he went with Respondent to the 45 Precinct to conduct the tests. Colon
and the ADA thought that the case must have involved a different officer named Colon.

Upon leaving, Colon called Respondent on the telephone. Colon tried “to tell him about
the case.” Respondent told Colon, who heard “shouting and screaming” in the background, that
he was on military leave and could not talk. Respondent hung up.

A couple of weeks later, Colon met with the ADA again. She said that he appeared to
have been involved in the arrest. Colon returned to his command and went to Eagan. They
discussed the possibility of another Colon, and Eagan pulled up the complaint and arrest reports.
After doing so, Eagan said, “I Hope you didn’t go along with this story.” Colon replied, “Of
course | did not; if this is what it is.” Eagan went to the CO’s office. When he returned, he said
that they had to go to IAB. They did so.

After one of Colon’s IAB interviews, Colon was at the 46 Précinct station house when
Respondent entered. “He’s holding his ID [identification card] to come in. He looks at me. I
look at him, and he’s showing me his ID that says no firearm.” Respondent wanted to talk to
Colon, so they went to the garage area. But Eagan was there and told Colon not to talk to
Respondent.

At trial, Colon was shown the criminal court complaint. He stated that the actual location

“where the car was actually stopped or where you came across the car” was “between Bumside —
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acknowledgment of military service, attached by Respondent. This was submitted to Schofield
on March 9, 2009.

DX 2 was a second ‘28, also submitted on March 9, 2009. This one was for March 8 at
2300 hours to April 10,2009, at 0723 hours. Schofield approved the leave request.

Thus, Respondent was not present for duty with the Department from March 7, 2009,
until April 10, 2009. This was a period of more than 30 days.

On cross examination, Schofield indicated that the provision requiring notification of the
Department for military duty of more than 30 days was predicated on the Department member
receiving the military orders “in advance.” The member was required to inform the Department
immediately thereafter.

Schofield acknowledged that Respondent had received two separate orders to report for
military service. He was approved for military leave on March 7 and 8, 2009. Respondent did
not turn in the second set of orders to Schofield during the period he was on military duty.

Schofield did not know when Respondent recetved the second orders.

Lieutenant James Dennedy

Dennedy indicated that he was the integrity conwrol officer of the Personnel Orders
Section at the time of trial. One of the commands within Dennedy’s section was the Military and
Extended Leave Desk (MELD). Dennedy previously was assigned to the 20 Precinct and IAB.

Dennedy was asked what the responsibilities were of a Department member who was
also a military reservist when the member was scheduled to serve “for a period of time to exceed,

abrogated [sic, i.e., “aggregated”] to exceed 30 day{s].” Dennedy stated that Patrol Guide § 205-
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23 required the member to notify the “commanding officer supervisory head of their command.”
The member also was to notify MELD to réceive instructions.

It was not unusual for a member to receive written military orders after a deployment
already had begun. The member was supposed to email or fax “us” the orders. Even if the
member did not have the orders in writing, he should contact MELD for instructions.

Respondent first contacted MELD on March 31, 2009. DX 3 was a log sheet showing
that Respondent submitted a military paperwork package on that date. Dennedy knew that
Respondent submitted it himself because there was a signature.

On cross eiamination, Dennedy testified that he previously served in both the Marine
Corps and the Army National Guard, as an aviation supplier. He was aware that on occasion,
military members “might get orders that orders are coming and in fact orders will show up.” He
was not aware of occasions where members were told that orders were coming but the orders did
not come.

Dennedy agreed that Respondent was on military duty when he submitted his March 31,

2009, paperwork. Dennedy did not know when Respondent received the extended orders.

Respondent’s Case

Respondent testified on his own behalf.

Respondent

Respondent, aside from being a police officer, was also a staff sergeant in the United

States Armny Reserve. He had served there for 15 years and had that rank since May 2010. He
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Respondent reported for military duty on the weekend of March 7-8, 2009. This was one
of the pre-announced monthly drills. He notified the Department in advancé (see DX 1, first
28’). While there, around 1700 hours on March 8; 2009, he received orders to report for 30
days, starting the next day (see RX D, 30-day orders).

Respondent testified that as a police ofﬁcér, he received 35 military leave days per year.
When he came close to that limit, during his March 9, 2009, assignment, he requested leave from
the Army to drop off paperwork at MELD. Permission was not granted right away, but toward
the end of March, his supervisors gave him two hours’ leave to appear at the Department. He
came to MELD and signed the drop-off log (DX 3) on March 31, 2009.

Respondent was on military duty when he received a telephone call from Colon.
Respondent was in Texas at the ti-me.' Colon asked him what happened, and Respondent replied,
“What are you talking about? The collar?” Colon told Respondent that he had just left the DA’s
Office “and everything is screwed up.” Colon said that Respondent needed to speak to Eagan.
Respondent asked why, as Eagan “Had nothing to do with our conversation.” Respondent ended
the conversation because he was working at the time. He contended that Colon was “very
nervous” because “he didn’t know what was going on.” Colon never indicated that Respondent
wrote things on the affidavit that Colon had not told him.

On cross examination, Respondent stated that he held the Army rank of speciaiist n
2007. He was a patient administration specialist, which involved “taking care of” injured
soldiers and “keeping track of what’s going on with them.” He kept medical records in order.

Respondent testified that in his Army position, he could work no longer than 12 straight

hours without getting at least 4 hours’ rest. Even in an emergency situation, he would rotate with
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conversation. There was not that much to discuss because it was an uncomplicated arrest.
Colon’s account of him trying to tell Respondent the details at the scene, and Respondent for the
most part blowing him off, comports more with the evidence than does Respondent’s account of
Colon patiently sitting down with him and going over the case. Thus, it is reasonable to
conclude that Respondent’s understanding of the facts was, at the very least, incorrect and
incomplete.

Accordingly, Respondent is found Guilty of Specification Nos. 1-3, “falsely
represent[ing]™ in the arrest report, orally to an assistant district attorney, and in the criminal
court affidavit, that he observed the arrestee swerving in and out of wraffic on 183rd Street in the

Bronx.

Specification No. 4

Respondent was a member of the Army Reserve. He was required to serve one weekend
per month and two weeks per year. He received orders to report for military duty for the
weekend of March 7-8,2009, and put in a ‘28’ for those dates (DX 1). While there, he received
orders to report for an additional month beginning Monday, March 9, 2009. He turmned in
another *28” (DX 2), but apparently did not turn in the orders themselves to his commanding
officer. He also apparently did not fill out the Military and Extended Leave Desk forms or
appear there until March 31, 2009. |

These latter requirements allegedly were triggered because, according to the. Department,
Respondent’s orders fell within the rule of Pawol Guide § 205 23. The procedure states, “When
a member of the service . . . receives orders to report for military duty . . . for a period that will

exceed thirty (30) days . . ., the Military and Extended Leave Desk must be contacted.” The
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Department contended that because the total military duty period exceeded 30 days, the MELD
provisions were triggered.

There appear to have been two separate periods of time. The admin lieutenant testified
that the second ‘28 was from March 9 to April 10, 2009, which would yield 32 days. But the
Advocate stated that the second ‘28’ was for an additional 30 days. 30 days is written on the
*28’ itself. The originally written dates appear to be March 8 to April 7, 2009, 30 days. That
was later overwritten, apparently, to April 10, either 32 or 33 days, depending on which date in
March one starts with.

Moreover, the leave period for the first ‘28’ ended at either 0200 or 0700 hours on March
8,2009. The leave period for the second ‘28’ began at 2300 on March 8, 2009. The
acknowledgement letter from the Army attached to the first ‘28 stated that Respondent’s
weekend drill was for March 7-8, 2009, beginning at 0730. The orders for the 30 days of service
(RX D) stated that they were to begin at 0800 on March 9, 2009.

The evidence as a whole, therefore, demonstrates that there were two periods of military
duty. One ended at some point on March 8, 2009, and the next began on March 9, 2009. The
first period was to last 2 days, and the second period was set to last 30 days. There was no
testimony that any extension in the second ‘28" was for military purposes, and even if it was, the
original ‘28’ was for 30 days. Any extension should not be held against Respondent without
testimony that he knew his second period of service was to exceed 30 days. Because Respondent
did not receive orders to report for a period in excess of 30 days, the Patrol Guide procedure did

not apply to him. Accordingly, he is found Not Guilty.
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PENALTY
In order to determine an appropriate penalty, Respondent’s service record was examined.

See Matter of Pell v. Board of Education, 34 N.Y.2d 222, 240 (1974). Respondent was

appointed to the Department on January 10, 2007. Informétion from his personnel foldef that
was considered in making this penalty recommendation is contained in an attached confidential
memorandum.

Respondent has been found Guilty of false statements during arrest processing. He was
assigned a driving while intoxicated arrest. The apprehending officer attempted to tell
Respondent the details of the incident, but he did not get all the facts. When, in fact, the driver
was found by officers in a stationary vehicle passed out at the wheel on Creston Avenue between
180th Street and Burnside Avenue in the Bronx, Respondent wrote in the arrest report that he
was swerving in and out of traffic on 183rd Street. He told this to the assistant district attomey
as well, signiﬁg a sworn criminal complaint to that effect. Respondent also incorrectly stated to
the ADA and in the complaint itself that he had observed this conduct; in fact, he was told about
some of it by the apprehending officer, and the rest never occurred.

The Department recommended termination, but the facts do not support it. The baseline
penalty in such cases is the forfeiture of 30 vacation days. See Case No. 85574/09, p. 8 (June 8,
2010). That has been raised to include dismissal probation in cases where the false statements
were willful, in conjunction with other misconduct. See Case No. 82080/06 (Sept. 10, 2008);
Case No. 82558/07 (Feb. 11, 2008). Members have been terminated for perjury, see, e.g., Case
Nos. 76818-19/01 (May 4, 2003), but perjury was not charged here. The Departmenf did not

prove that Respondent did not believe the statements to be true, see Penal Law § 210.00 (5).














