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Disciplinary Case No. 2010-3068

1. Said Police Officer Michael Fantry, assigned to the 122 Precinct, while on duty, on or
about April 10, 2010, within the confines of the 122 Precinct, in Richmond County, did fail and
neglect to perform said officer’s duties, to wit: said officer failed to conduct a proper
investigation and failed to completely and accurately prepare a UF-61 relating to a bias incident,
as required.

P.G. 203-05, Page 1, Paragraph 1 POLICE OFFICER-DUTIES AND
REPONSIBILITIES

2. Said Police Officer Michael Fantry, assigned as indicated in Specification #1, while
on-duty, on or about April 10, 2010, within the confines of the 122 Precinct, in Richmond
County, did fail and neglect to request a Patrol Supervisor to respond to the scene of a bias
incident, as required. -

P.G. 207-10, Page 1, Paragraph 3 BIAS RELATED INCIDENTS

Disciplinary Case No. 2010-3070

1. Said Police Officer Michael Carr, assigned to the 122 Precinct, while on-duty, on or
about April 10, 2010, within the confines of the 122 Precinct, in Richmond County, did fail and
neglect to perform said officer’s duties, to wit: said officer failed to conduct a proper
investigation relating to a bias incident, as required.

P.G. 203-05, Page 1, Paragraph 1 POLICE OFFICER-DUTIES AND
REPONSIBILITIES

2. Said Police Officer Michael Carr, assigned as indicated in Specification #1, while on-
duty, on or about April 10, 2010, within the confines of the 122 Precinct, in Richmond County, -
did fail and neglect to request a Patrol Supervisor to respond to the scene of a bias incident, as
required. (4s amended)

P.G. 207-10, Page 1, Paragraph 3 — BIAS RELATED INCIDENTS
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Disciplinary Case No. 2010-3071

1. Said Police Officer Miguel Rodriguez, assigned to the 122 Precinct, while on-duty, on
or about April 10, 2010, within the confines of the 122 Precinct, in Richmond County, did fail
and neglect to perform said officer’s duties, to wit: said officer failed to conduct a proper
investigation relating to a bias incident, as required.

P.G. 203-05, Page 1, Paragraph 1 POLICE OFFICER-DUTIES AND
REPONSIBILITIES

2. Said Police Officer Miguel Rodriguez, assigned as indicated in Specification #1, while
on-duty, on or about April 10, 2010, within the confines of the 122 Precinct, in Richmond
County, did fail and neglect to request a Patrol Supervisor to respond te-the scene of a bias
incident, as required.

P.G. 207-10, Page 1, Paragraph 3 — BIAS RELATED INCIDENTS

Disciplinary Case No. 2011-3557

1. Said Police Officer Lucas Wong, assigned to the 122 Precinct, while on-duty, on or
about April 10, 2010, within the confines of the 122 Precinct, in Richmond County, did fail and
neglect to perform said officer’s duties, to wit: said officer failed to conduct a proper
investigation and failed to completely and accurately prepare a UF-61 relating to a bias incident,
as required.

P.G. 203-05, Page 1, Paragraph 1 — POLICE OFFICER-DUTIES AND
REPONSIBILITIES

2. Said Police Officer Lucas Wong, assigned as indicated in Specification #1, while on-
duty, on or about April 10, 2010, within the confines of the 122 Precinct, in Richmond County,
did fail and neglect to request a Patrol Supervisor to respond to the scene of a bias incident, as
required.

P.G. 207-10, Page 1, Paragraph 3 — BIAS RELATED INCIDENTS

Disciplinary Case No. 2011-3558

1. Said Police Officer Christopher Vultaggio, assigned to the 122 Precinct, while on-
duty, on or about April 10, 2010, within the confines of the 122 Precinct, in Richmond County,
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did fail and neglect to perform said officer’s duties, to wit: said officer failed to conduct a proper
investigation relating to a bias incident, as required.

P.G. 203-05, Page 1, Paragraph 1 POLICE OFFICER-DUTIES AND
REPONSIBILITIES
2. Said Police Officer Christopher Vultaggio, assigned as indicated in Specification #1,
while on-duty, on or about April 10, 2010, within the confines of the 122 Precinct, in Richmond
County, did fail and neglect to request a Patrol Supervisor to respond to the scene of a bias
incident, as required.

P.G. 207-10, Page 1, Paragraph 3 — BIAS RELATED INCIDENTS

Disciplinary Case No. 2011-3559

1. Said Police Officer Erik Miller, assigned to the 122 Precinct, while on-duty, on or
about April 10, 2010, within the confines of the 122 Precinct, in Richmond County, did fail and
neglect to perform said officer’s duties, to wit: said officer failed to conduct a proper
investigation relating to a bias incident, as required.

P.G. 203-05, Page 1, Paragraph 1 — POLICE OFFICER-DUTIES AND
REPONSIBILITIES

2. Said Police Officer Erik Miller, assigned as indicated in Specification #1, while on-
duty, on or about April 10, 2010, within the confines of the 122 Precinct, in Richmond County,
did fail and neglect to request a Pawol Supervisor to respond to the scene of a bias incident, as
required.

P.G. 207-10, Page 1, Paragraph 3 BIAS RELATED INCIDENTS

The Department was represented by Beth Douglas, Esq., Department Advocate’s Office.
Respondents were all represented by Michael Martinez, Esq.

Respondents, through their counsel, entered a plea of Not Guilty to the subject charges.
A stenographic transcript of the trial record has been prepared and is available for the Police

Commissioner’s review.
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DECISION

Disciplinary Case No. 2010-3068

Respondent Fantry is found Guilty of both Specifications.

Respondent Carr is found Not Guilty of both Specifications.

Disciplinary Case No. 2010-3071

Respondent Rodriguez is found Not Guilty of both Specifications.

 Disciplinary Case No. 2011-3557

Respondent Wong is found Not Guilty of both Specifications.

Disciplinary Case No. 2011-3558

Respondent Vultaggio is found Not Guilty of both Specifications.

Disciplinary Case No. 2011-3559

Respondent Miller is found Not Guilty of both Specifications.

SUMMARY OF EVIDENCE PRESENTED

The Departinent’s Case

The Department called Marina Myaskovskaya, Tomasz Wojcik, Sergeant Iladen

Laureano, Detective Anthony Caban, and Lieutenant Geoffrey Gaeta.
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Detective Anthony Caban

Caban, a 22-year member of the Department, assigned to the HCTF, defined a bias
incident as:
a crime that has been deemed bias by a member of the service of the rank of
captain or above... When we call it a possible bias incident, it's a crime that's
initially motivated whole or substantially in part by a bias component where
it's race, religion, creed.
Being motivated “in whole or in substantial part” means “that part of the law states that
the motivating factor of the incident must be bias related, but it doesn't necessarily have to be the

whole motivation to the initiation of the crime; it could be substantially part of it.”

Caban explained,

The protected classes are spe
bias, the motivating factor does not have to be solely based on the protected
class as stated in the penal law. It could be . . . a partial motivation or
interjected during the commission of the crime.

Caban defined a hate crime as:
a crime that's committed where the motivating factor of the crime itself is
based on one of the protected classes. And once an incident is deemed a hate
crime, then the Hate Crime Task Force takes over the investigation, and
ultimately the District Attorney's Office will classify it as a hate crime.

The protected classes are race, religion, ethnicity, gender, age, disability or sexual orientation'.
Sometimes matters are brought to the HCTF after the determination is made by a duty

captain or by someone of the rank of captain or above. Also, a pawo! supervisor may contact

HCTF about an incident. Those calls are forwarded to the commanding officer of the HCTF.

' Caban left out “ethnicity” and said “creed”, but explained that he was speaking off the top of his head.
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Sometmes the HCTF will get calls from organizations throughout the city, like the mayor's
office, Christine Quinn's office, gay organizations, black organizations, Hispanic organizations
and other community groups. |

Caban explained that Inspector Michael Osgood, the commanding officer of the HCTF at
the time, deemed this case a possible bias incident baséd on the level of violence increasing and
the complainants’ identity being invoked numerous times. “A.nd, you know, the group of p_eople
that were outside their home kept yelling out “You fucleing Russians, go back to your country, I
hate Russians’ and so on.”

When asked by the Court whether if there had been no increase of violence would this
case have been deemed a bias crime, Caban replied, “No. At times it would be deemed bias, but
we also take into consideration the level of violence because sometimes the confrontation does
not begin as a hate crime but it ends as one.” -

Caban considered that the violence in this case escalated because of “[t]he level of
aggression, the screaming, the amount of people, the threats that were made and the length of
time that they were outside these people's home. Also, . . . after the initial incident, there was
another response fom the perpetrators, they came back with more people, and the level of
violence just kept escalating from there. So there was a couple of factors there.” The violence
included Marina being punched and Marina's father being kicked, as well as some pushing and

shoving.
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In describing the difference between a bias crime and a hate crime, Caban explained that
the Deparment determines whether an incident involves possible bias, and the District Attorney
will make the final determination whether a hate crime occurred.

Caban gave an example of how an incident could start without it being bias motivated
and then become so:

For example, I'm a male Hispanic, I'm parking my car, 'm confronted by a
male black, and the male perceives that I took his parking spot; we begin to
argue, pushing and shoving begins; my identity is invoked, he called me a
stupid Puerto Rican, let's say; and the level of violence keeps escalating; and
let's say the other individual starts punching me, keeps invoking my identity;
the level of violence increases, I get kicked, I get hit with a baseball bat; and it
calls for reinforcements. It's just an example so that you can clearly see that
the initial confrontation began because I took the man's parking spot, but as
the incident progressed, the level of violence increased, my identity was
invoked on numerous occasions, and then ultimately it would be classified as
a possible bias incident.

Caban further explained,
Inspector Osgood took everything into consideration based on the fact that the
aggression became progressive, it didn't stop, it was continuous, their idensty
was invoked numerous times, and the level of violence was increasing. And
then he made the decision to deem this a possible bias.

On cross-examination, Caban described that a member of service who responds to an

incident which may be bias is required to notify a supervisor.
Caban said that in this case he was not involved in any internal investigations of

misconduct against any members of service. His investigation was limited to whether a possible

bias incident took place and also whether arrests should be made.
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In determining whether or not the law had been broken, the detective had to look at the
elements of the crime. He agreed that some elements are pretty easy to determine; for example,
grand larceny is determnined by a set amount of money taken and a statute of limitations is
determined by the amount of time that has passed. These elements are not subject to
interpretation. Whereas there is more nuance to determine whether a crime is a hate cnime, about
which reasonable people may disagree. There is a human element that he might discuss or
debate with other people with whom he works. Caban agreed that not every time race or
ethnicity is mentidned does it become an actual bias incident.

Respondents’ counsel gave Caban the following hypothetical:

.. .[Y]ou have two people that are the best of friends. . .. [T]hey've been
friends for ten years, and one is Irish and one is Italian. ... [T]hey have a
falling out one day and it turns into a fist fight. And the Italian guy says,
"You lousy Irish bum, take this" or whatever, in the middle of the fight.

Caban agreed ;chat the invocation of the friend’s ethnic identity wouldn't necessarily make
it a bias incident. Caban “absolutely” agreed that sometimes a racial or a bias-type insult can be
gratuitous and not what caused the incident itself. He agreed that sometimes people just want to
be mean and hurtful, and they say the things that hurt the most. He agreed that while § 207-10 of
the Patrol Guide outlines how members should deal with bias incidents, there are common sense
exceptions to these rules.

Caban agreed that the police officer's responsibility is to evaluate the condition and take

the appropriate action. If the police officer suspects that there is a bias incident, the officer has a

responsibility to notify a patrol supervisor. The patrol supervisor is then supposed to do his or
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her own evaluation. After that, according to the Patrol Guide, the duty captain is notified. After

it goes to the duty captain or the commanding officer, they're supposed to make a decision as to
whether or not to notify the HCTF. Much like in other specialized units a determination has to
be made whether to bring in the Sex Crimes Unit if it's a certain type of case. That's because
people in those units, including Caban’s unit, have extra expertise in a certain situation.

Caban agreed that the reason for having these specialized units is to investigate or
determine what is beyond the capacity of regular patrol officers. Caban agreed that the difficulty
is getting regular patrol officers to recognize when they have .a bias incident they need to report.

In a situation in which people who have been friends for a long time have now had a
falling out and one of them called the other one a "Russian pussy," Caban would not
automatically think that was a bias incident. If an officer heard that some individuals were
coming around someone's house screaming, "We want to fight you, we want to beat you up,"
Caban stated that would not automatically be a bias incident.

Caban agreed that the simple mentioning of ethnicity, gender, or a protected class is not
indicative of a bias incident.and that in New York City people are always talking about each
other's ethnicity. Caban agreed that police officers encourage people to give descriptions of
individuals and often what comes in that description is a mention of someone's ethnicity, gender
or other designation.

Caban believed that in this case, the complainants in the 911 calls actually identified their
assailants as “a bunch of Italians.” Even though Caban thought none of them may have been

Italian, Caban did not consider the complainants biased for saying this.
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responded. These officers were not privy to whatever Gaeta learned. He agreed that the
hierarchy of the Department, a paramilitary organization, rendered him in charge of classifying
the crime.

Gaeta stated that hearing that someone called another person a “Russian pussy” would
not require an automatic notification for a bias crime.

When asked by the Court why he did not think that this was a bias incident, Gaeta
explained:

I believe as to the Patrol Guide, it says the incident has to be motivated in
whole or a substantial part by the person's race, ethnicity, gender, creed. I
don't remember everything else. So, at that point, through my investigation, I
believe this was not in regard to the fact that they were Russian. It was from
my investigation. Two kids had a falling out over whatever a period of time it
was, and it had nothing to do with the fact that he was Russian.

In addition to telling Rinaldi that he didn't think there was any bias incident, he also told
him there was an on-duty lieutenant who was present and out of his sector.

As the supervisor, he reviewed all the complaint reports issued in this case to check their
accuracy. He did not change them, have any problems with them or give any direction on how to
write them.

On redirect examination, Gaeta stated that Marina told him she called 911 more than
once. He did not think she told him that she called three times. She told him what time the
incident initially occurred. He did not recall Marina telling him that other members of the

service had responded to her house earlier. No one ever told him that Lieutenant Kelly's son

threatened to go home and get his father's gun or that the son said his father is a police officer.
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Respondent Carr pulled up to Marina’s residénce where she was waiting outside and
interviewed her as he remained seated in the RMP. Respondent Carr testified that Marina “stated
that she was having (sic) with some kids in the area. Kids had been toud, causing a disturbance.
They wanted to quote unquote fight them. And the kids said something to the extent we run the
block.” Respondent Carr said that Marina was talking in a normal conversational tone. She did
not sound irate or frantic while talking to Respondent Carr.

Respondent Carr tolci Marina that he would conduct a canvass. He drove to the end of
the stceet and into the nearby schoolyard but did not find the kids. He also asked a man who was
standing on the street if he had seen anything. The canvass yielded negative results.and
Respondent Carr returned to Marina’s residence. Respondent Carr told Marina that he did not
find the kids and to call 911 if she needed further assistance. Respondent Carr did not receive
another call from Marina that evening. According to his Activity Log, Respondent Carr’s last
job that evening involved a stolen vehicle. He received the job at 10:31 p.m., and resumed patrol
at 11:35 p.m. Then he went end of tour.

| Respondent Carr testified that Marina did not allege that she was a victim of a bias
incident or hate crime. Nor did she allege that the kids used the term “Russian.” Respondent
Carr did not have any reason to believe that this was a bias incident. He did not request a
supervisor to the scene because “that type of job that we responded to is not something that
requires a supervisor to be on the scene.”

On cross-examination, Respondent Carr said that although this location was not in his

assigned area of patrol, he was told to respond to this job by the radio dispatcher. Respondent
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Carr testified that the radio dispatcher did not give, and he did not recall, a description of the
individuals who had allegedly harassed Marina.

Respondent Carr noticed about 10 or more “‘kids™ on the comer of the swreet before he
arrived at Marina’s residence. The “kids” could have been between the ages of eight years old to
teenagers. Respondent Carr did not recall what, if anything, Marina told Respondent Rodriguez.
Marina told Respondent Carr that she thought that the “kids” were Italian. Respondent Carr did
not recall the ethnicity of the group of “kids” he had observed. Respondent Carr agreed that
- Marina mentioned a white vehicle but not its license plates. He testified that he did not request
more information from the radio dispatcher because tﬁe complainant, Man'na, was already
present to provide the necessary information. Although Tomasz was outside with Marina when
Respondent Carr returned from the canvass, he did not speak to Tomasz.

Respondent Carr said he did inform the radio diépatcher that he was conducting a canvass
because “we don’t do that fbr harassment. It’s not Department procedure.” The canvass was
“several minutes” long. After the canvass was conducted, Respondent Carr marked the job as a

10-91, meaning “there was no longer a threat present at the location.”

Respondent Rodriguez

Respondent Rodriguez, a five-year member of the Department, was Respondent Carr’s
partner and RMP operator on April 10, 2010. Respondent Rodriguez’s account of the incident

was almost the same as Respondent Carr’s account.
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neighbors outside their houses. They were talking. It just seemed like everybody had something
to say.” He agreed that no one from the group was fighting.

Respondent Fantry testified that he asked Marina if she was involved and she said yes.
And then, “T had asked her to walk across the street and talk to me privately. Which she did. We
walked across the street away from the other group. Officer Wong was standing there with me.
And I was allowing Marina to tell me what was going' on.” He said Marina told him:

There was a group of kids that had come in front of her house looking for her
son. Her son alerted her that there was a group of kids outside that wanted to
fight him. She didn’t want the kids in front of her house. She didn’t want the
problem. She went outside and spoke to them. The kids had left. So she
went back in her house. She had looked at her window and saw the kids come
back to the location. At which point she got her husband. They followed - -
the kids didn’t stop in front of her house. They had walked past it towards the
park. Her and husband had followed the kids towards the front entrance of the
park, which was a couple of hundred feet from her front door. They had an
argument with the group of kids in regards to being in front of her house. She
had said that she was trying to take pictures of the kids. They were inside --
they were near a white car. She was trying to get a picture of the car.
Anything to show the police that these were the kids that were causing the
problems earlier. She had mentioned she called 911 a few times. She said
they had this argument and they left. Marina and her husband Tomasz had
walked back to the house. The kids were by the park. Nothing at that point
had happened. She said a little while later, the white car had pulled up again.
This time an older woman got out of the driver's seat. Tomasz was in the
house. Marina was sitting on the front steps waiting for the police to come,
because she had called 911. Before we had gotten there, this white car pulled
up. A group of a kids got out of the car. An older woman gets out of the
driver's seat and goes over and approaches Marina who is sitting on her steps.
Her steps go up two or three steps, a platform, and there are more steps going
up to the front door.

...She had said that the woman had come onto her porch, her steps. They had
a verbal argument. She was pushed into the handrailing next to the steps. She
said she hit her back against - her lower back against the railing.
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On cross-examination, he acknowledged that he did not speak with Tomasz. He was not
near Respondent Fantry when Respondent Fantry was preparing the Complaint Report. He
recalled that the neighbors “just told me they had been having problems with kids in the
neighborhood, but that’s about it. And that’s all we talked about. They were just «ying to find
out what happened.” He agreed that he did not hear anyone at the scene refer to anti Russian
statements or epithets.

Respondent Miller did not speak to Respondent Fantry about the conversation

Respondent Fantry had with Marina.

Respondent Vultaggio

Respondent Vultaggio, a six year member of the Department, was Respondent Wong’s
partner and provided a similar account of the incident. In addition, he testified he did not
observe any hostility between the people that were standing outside when he ammved at the scene.
He testified that “everybody was all loud. And [Marina] had told us there was a verbal argument
that she had with some kids. They left and then they returned. Her and her husband... tried to
take a picture ofone of their cars. And then they were turned with another female. There was a
~ verbal altercation and she said she was pushed and fell.” While he was talking to Marina,
Respondent Wong stood behind him and “tr[ied] to keep an eye on the crowd.”

He testified that Marina was upset, agitated and loud because the Respondents did not
arrive thefe immediately. Also, he said it was hard to understand Marina because she had an

accent.
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automatic notification to the HCTF and that he did not consider the incident to be motivated by
bias. He believed that:
[t]he Patrol Guide says the incident has to be motivated in whole or a
substantial part by the person's race, ethnicity, gender, creed. . . So, at that
point, through my investigation, I believe this was not in regard to the fact that
they were Russian... Two kids had a falling out over whatever a period of
time it was, and it had nothing to do with the fact that he was Russian.
Asthe éupervisor, he reviewed all the complaint reports prepared for this incident. He
did not change them, have any problems with them or give any direction on how to write them.
Gaeta received three Charges and Specifications as a result of this incident. He was
charged with failing to ensure that members under his supervision did properly prepare a
Complaint Report, failing to notify the duty captain of a bias motivated incident, and failing to
notify IAB that an on-duty lieutenant was present at the scene and off post. He pled guilty to the
charges and forfeited 20 days.
Detective Caban, from the Hate Crimes Unit defined a bias incident as:
a crime that has been deemed bias by a member of the service of the rank of
captain or above... When we call it a possible bias incident, it's a crime that's
initially motivated whole or substantially in part by a bias component where
it's race, religion, creed.
Being motivated “in whole or in substantial part” means “that part of the law states that
the motivating factor of the incident must be bias related, but it doesn't necessarily have to be the
whole motivation to the initiation of the crime; it could be substantially part of it.”

Caban explained,

The protected classes as are specified in Penal Law §485. So if a crime is
deemed bias, the motivating factor does not have to be solely based on the
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protected class as stated in the penal law. It could be . . . a partial motivation
or interjected during the commission of the crime.

The protected classes are race, color, national origin, ancestry, gender, religion, religious
practice, age, disability and sexual orientation. Penal Law §485.

Caban explained that Inspector Osgood deemed this case a bias motivated incident based
on the level of violence increasing and the complainants’ identity being invoked numerous times.
Caban considered that the violence in this case escalated because of:

[t]he level of aggression, the screaming, the amount of people, the threats that
were made and the length of time that they were outside these people's home.
Also, . . . after the initial incident, there was z}nother response from the
perpetrators. They came back with more people and the level of violence just
kept escalating from there.
HCTF determined that the violence involved Marnina being punched and Marina's father being
kicked, as well as some pushing and shoving.

The detective also agreed that there is more nuance involved in determining whether a
crime is a hate crime, about which reasonable people may disagree. Caban acknowledged that
not every time race or ethnicity is mentioned does it become an actual bias incident, that
sometimes a racial or a bias-type insult can be gratuitous and not what caused the incident itself,
and that in New York City people are always talking about each other's ethnicity.

Caban spent “[c]lose to three weeks... about two weeks” on this investigation and that
included “long hours, long days.” Marina and Tomasz were interviewed more than once by

Caban’sunit. Most of Caban’s office was working on this case. That included the inspector, the

captain, sergeant, and about four or five detectives.
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The issue before this tribunal is not whether what occurred was a bias or hate crime, but
whether Respondents should have determined that a possible bias motivated incident occurred

and requested the response of the patrol supervisor as delineated in PG 207-10.

I. Disciplinary Case Nos. 2010-3070 and 2010-3071 (Carr and Rodriguez)

Under Specification No. 1, Respondents Carr and Rodriguez are charged with failing to
conduct a proper investigation relating to a bias incident on April 10, 2010.

Under Specification No. 2, Respondents Carr and Rodriguez are charged with failing and
neglecting to request a Patrol Supervisor to respond to the scene of a bias incident on April 10,
2010.

At about 9:45 p.m., Marina called 911. She told the operator that a group of kids were
threatening her, screaming at her and holding beer. She relayed the license plate number of the
car. Officers Carr and Rodriguez arrived at the scene “several minutes” after 9:50 p.m. The
radio dispatcher transmitted the job as a 10-39 “crime in progress,” more specifically,
harassment.

Marina testified,

We told them whole story, what's going on, that for two years kids are
targeted and they became just like in jail in their houses. They cannot even
step out of the houses, they're beaten up. They chased and what happens that
evening, that finally those kids show up in front of my house and everything
that happened that evening.

Later on in the direct examination the Advocate asked Marina again specifically what she

told the police when they arrived. Marina replied,
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I described all the situation and specifically that kids came that were
screaming, that we get out, that they call us names, how they call me and their
threats that they're going to report that my husband sexually harassed that boy

Respondent Carr testified that Marina said that “Kids had been loud, causing a
disturbance,” “the kids wanted to fight them,” and the kids said “something to the extent we ran
the block.” Respondent Carr said that Marina was talking in a normal conversational tone. She
did not sound irate or frantic while talking to him.

Respondent Carr testified that Marina. did not allege that she was a victim of a bias
incident or hate crime; nor did she allege that the kids used the term “Russian.” Respondent Carr
stated that he did not have any reason to believe that this was a bias incident. He did not request
a supervisor to the scene because “that type of job that we responded to is not something that
requires a supervisor to be on the scene.”

Respondent Rodriguez testified that he spoke “very little” to Marina. His partner “did
most of the talking” and “initiated the talk.” He had worked with Carr a long time and “usually
whoever initiates the conversation” would conduct the interview. Respondent Rodriguez
vaguely recalled that Marina said “it was a group of kids making loud noises, complaining. And
just yelling and screaming. She made a statement that they said they either run the block or
control the block.”

He did not recall Marina saying anything about the kids making any comments, about
ethnicity or anything about a bias or hate crime. According to the Sprint Report (DX 4), nothing

had come over the radio about a biased or a hate crime.
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In her general narrative of the events of April 10, 2010, Marina testified about the anti-
Russian epithets which were directed at her husband and herself. However, when asked
specifically on direct examination what she told Respondents Carr and Rodriguez, Marina never
mentioned the slurs. Instead, she recited a litany about adolescents in the neighborhood being
#rightened and chased by other teenagers.

The Advocate had to ask Marina again what she told Respondents. However, even after
- prodding, Marina never testified that she reported any specific anti-Russian epithet to
Respondents. Instead, Marina testified she reported only “they call us names” and “how they
call me.” Such statements are too general on which to base a finding of guilt.

Marina’s original statement before prodding focused on fighting, fear, and general threats
in the neighborhood. Her initial statement supported Respondents’ testimony that they never.
heard anything to indicate a bias crime occurred and that there was no reason to call their
Supervisor.

Accordingly, Respondents Carr and Rodriguez are found Not Guilty of all the

Specifications alleged against them.

II. Disciplinary Case Nos. 2011-3558 and 2011-3557 (Vultaggio and Wong)

Under Specification No. 1, Respondent Vultaggio, on April 10, 2010, failed to conduct a
proper investigation relating to a bias incident.
Under Specification No. 2, Respondent Vultaggio, on April 10, 2010, failed to request a

Patrol Supervisor to respond to the scene of a bias incident.
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When Respondents Fantry and Miller arrived, Marina went to speak with Respondent
Fan#ry and Respondent Wong followed. Respondent Vultaggio went to perform crowd control
with Miller.

Respondent Wong testified that he was one or two steps away from Respondent Fantry
while he was interviewing Marina. Respondent Wong’s function was to “make sure that it is
safe and secure for everybody there,” to stand between them and the rest of the crowd and ensure
that the two were able to speak privately. Respondent Wong “caught bits and pieces” of the
conversation between Respondent Fantry and Marina. He could not hear details. He never heard
her say anything about a bias incident or a hate crime. This interview took place for “probably a
few minutes.” Then Respondent Wong went with Respondent Vultaggio to canvas the area in
search of the vehicle that Marina had described.

Both Respondents Wong and Vultaggio did not hear anything about a bias or hate crime
or anything about ethnic slurs from Marina or anyone else. Their testimonies corroborated
Marina’s testimony. Nothing in what Marina testified that she told the officers indicated that she
mentioned anything to them about ethnic slurs or a bias incident.

Regarding the Department’s charge that Respondent Wong failed to prepare a complaint,
Wong was not assigned to this job and was not responsible for preparing the Complaint Report.
Respondents Fantry and Miller were assigned to the sector and Respondent Fantry, as the
investigating officer, was responsible for preparing the UF-61.

Accordingly, Respondents Vultaggio and Wong are found Not Guilty of the all the

Specifications alleged against them.
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III. Disciplinary Case No. 2010 3068 (Fantry)

Under Specification No. 1, Respondent Fantry, on April 10, 2010 failed to conduct a
proper investigation and failed to completely and accurately prepare a UF-61 relating to a bias
incident.

Under Specification No. 2, Respondent Fantry, on Apnl 10, 2010, failed to request a
Patrol Supervisor to respond to the scene of a bias incident.

Respondent Fantry testified that when he arrived he walked over to where Respondents
Wong and Vultaggio were. “Officer Wong had stated that there was some kind of altercation.
But he was having trouble understanding [Marina] because she had a strong accent.” A lot of
people in the neighborhood were present and talking.

Respondent Fantry walked across the street to speak with Marina privately, with
Respondent Wong standing nearby watching the crowd.

Respondent Fantry reported what Marina told him:

She had told me that there was a group of kids that had come in front of her
house looking for her son. Her son alerted her that there was a group of kids
outside that wanted to fight him. She didn't want the kids in front of her
house. She didn't want the problem. She went outside and spoke to them.
The kids had left. So she went back in her house.

She had looked at her window and saw the kids come back to the location. At
which point she got her husband. They followed -- the kids didn't stop in
front of her house. They had walked past it towards the park. Her and
husband had followed the kids towards the front entrance of the park, which
was a couple of hundred feet from her front door.

They had an argument with the group of kids in regards to being in front of

her house. She had said that she was trying to take pictures of the kids. They
were inside -- they were near a white car. She was #ying to get a picture of
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the car. . Anything to show the police that these were the kids that were
causing the problems earlier. She had mentioned she called 911 a few times.
She said they had this argument and they left. Marina and her husband
Tomasz had walked back to the house. The kids were by the park. Nothing at
that point had happened.

She said a little while later, the white car had pulled up again. This time an
older woman got out of the driver's seat. Tomasz was in the house. Marina
was sitting on the front steps waiting for the police to come, because she had
called 911. Before we had gotten there, this white car pulled up. A group of a
kids got out of the car. An older woman gets out of the driver's seat and goes
over and approaches Marina who is sitting on her steps. Her steps go up two
or three steps, a platform, and there are more steps going up to the front door.

Respondent Fantry continued,

She had said that the woman had come onto her porch, her steps. They had a
verbal argument. She was pushed into the handrailing next to the steps. She
said she hit her back against -- her lower back against the railing... I
remember asking her if she needed any medical attention. If she had any
injuries. She told me, no that she was fine. She said if her back tightens up or
she feels pain tomorrow she will see her own doctor.

She said that they had a license plate to this white vehicle which she believed
to be a Cadillac. And they had left the scene. And she waited for us to get
there.

When he went with Marina to the trunk of his patrol car to get her information for a
report, Marina’s husband, Tomasz joined them. Tomasz “was only involved in the altercation
that took place down the street from his house at the front entwance of the park... He had stated
that during this verbal argument, one of the kids had called him a ‘Russian pussy’ and told him
to go back to his house.”

Respondent Fantry determined that “in both cases, Marina and Tomasz, that it would be

harassment. It was a verbal altercation. Marina had a verbal altercation with a female directly

where she was pushed and had no significant injuries. To me that was harassment. As far as
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Tomasz was concerned, I gave him a report for harassment as well for an unknown group of
kids.” |

Respondent Fantry wrote up the complaint reports contemporaneously during the
interviews. Normally Respondent Fantry would hold on to the reports “to the end of tour or the
next time I go into the base and I put them in a basket at the desk where a sergeant would review
them and sign off oﬁ them.”

Respondent Fantry testified that he did not consider the statement “Russian pussy” by
itself to constitute a biased incident. He explained, |

When he stated it to me, I thought it was more identifying factor. Not a
racially motivated incident. Like I said, Tomasz walked a couple of hundred
feet to the front entrance of that park to confront them. At that point he was
called a Russian pussy and he was of foreign decent. I believe he had a
‘Russian accent to begin with. That to me was just an identifying factor.
Because the 122 Precinct is a particularly diverse precinct in the very diverse borough of Staten
Island, Respondent Fantry agreed that it was normal to be given information about ethnicity in
descriptions. He did not call his supervisor to the scene because Respondent Fantry “didn't feel
he needed to be notified in a case of harassment.”

Respondent Fantry’s testimony Icorroborated Marina’s testimony, in which she made no
statement to any police officer about any epithet uttered about her Russian ethnicity. However,
Fantry’s testimony that Tomasz reported being called a “Russian pussy” did indicate a possible

| bias incident. This should have alerted Respondent Fantry to investigate whether this incident

was motivated by bias and to request the patrol supervisor to the scene.

Accordingly, Fan#ry is found Guilty of Specifications No. 1 and No. 2.
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IV. Disciplinary Case No. 2011-3559 (Miller)

Under Speciﬁé'ation No. 1, Respondent Miller is charged with failing to conduct a proper
investigation relating to a bias incident on April 10, 2010.

Under Specification No. 2, Respondent Miller on April 10, 2010, failed to request a
patrol supervisor to respond to the scene of a bias incident.

Respondent Miller was standing é few feet away from where Respohdent Fantry was
interviewing Marina. Respondent Miller was focusing on the crowd and did not hear the
conv.ers.ation, write or review any complaints. He did not speak to anyone or overhear anything
that would make him think a bias incident had occurred.

Marina’s testimony, which demonstrated that she never told any officer anything that
would lead one to consider a bias incident had occurred, corroborated Reépondent Miller’s
testimony that he did not hear anything that would lead him to believe that a bias incident had
occurred. Also, Respondent Miller testified that he did not hear Marina’s statements to
Respondent Fantry. Therefore, Respondent Miller is found Not Guilty of Specification Nos. 1

and 2.

PENALTY
Disciplinary Case No. 2010-3068

In order to determine an appropriate penalty, Respondent’s service record was examined.
See Matter of Pell v. Board of Education, 34 N.Y.2d 222 (1974). Respondent Fantry was

appointed to the Department on January 10, 2005. Information from his personnel files that was











