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patrol cars already at the scene when he arrived and he saw Respondent Lagaris standing on the
second step of a doorway. He ran over and asked Respondent Lagaris what was going on.
Respondent Lagaris told him that they were attempting to get an individual out of the apartment.
Respondent Santangelo looked into the apartment through the open door and saw Conroy, 4 5
feet inside the apartment towards the left, as well as five to six civilians (Tr. 240-243).

Respondent Santangelo testified that as he and the other officers on the scene were trying
to get into the apartment, a struggle for control of the door ensued and he felt the door being
pushed closed. He could also see Officer Conroy inside being “jostled around,” and at one point,
Officer Conroy’s back hit a glass cabinet. Respondent Santangelo described the jostling as “a
jerky movement back and forth...where he would stumble back and go forward and stumnble
back.” According to Respondent Santangelo, the combination of seeing Officer Conroy hit his
back against the glass, the jostling, and the door closing caused him to fear for Officer Conroy’s
safety. As a result, Respondent Santangelo testified that his focus shifted to making sure Officer
Conroy was safe (T. 243, 254).

Respondent Santangelo testified that in 1998 and 1999, he was trained in crowd control
tactics and received training on the use of pepper spray over a wide area to control a disorderly
group. While still outside the apartment on the steps, he took out his pepper spray, extended his
right arm into the doorway area and discharged the pepper spray for about two seconds,
blanketing the area inside. He did not see any children and did not consider anyone in the
apartment at the time to be elderly. According to Respondent Santangelo, the spray allowed him
and the other officers to gain entry into the apartment and reduced the resistance coming from
the other side of the apartment door. Respondent Santangelo testified that he then went into the

kitchen, there was a lot of yelling and he was confronted by an individual who was grabbing onto
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his uniform and arm. Shortly thereafter, a sergeant ordered him to withdraw from the apartment
(T. 243-247, 252, 262).

On cross-examination, Respondent Santangelo testified that the apartment door was
mostly closed before he discharged his pepper spray and he only had an angle of about 45 to 50
degrees into the apartment that he was able to spray. Once he discharged his pepper spray,
however, the door opened completely (T. 258-260). Respondent Santangelo described his
method of deployment of the pepper spray as a “blanket spray,” because “it wasn’t at any
particular person; it as an area spray” (T. 262).

The issues in this case are: (1) whether Respondent Lagaris used pepper spray
unnecessarily; and (2) whether Respondent Santangelo used pepper spray unnecessarily. Based
upon the credible relevant evidence in the record, | find that they each did so.

The use of pepper spray by members of the service is govermed by Patrol Guide Section
212-95, which sets forth, in pertinent part:

Use of pepper spray is proper when used in accordance with Article 35 of the Penal Law
and Department procedures.

5 ¢ ¥ %

O.C. pepper spray may be used when a member reasonably believes it is necessary to
effect an arrest of a resisting suspect, for self-defense or defense of another from
unlawful force, or to take a resisting emotionally disturbed person into custody.

(P.G. 212-95).
The Notes to section 212-95 caution:

Avoid discharging pepper spray indiscriminately over a large area for disorder control.
(Members who are specifically trained in the use of pepper spray for disorder control
may use pepper spray in accordance with their training, and within Depariment
guidelines, and as authorized by supervisors)(italics in original). (Id.).
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Penal Law Article 35 addresses the lawful use of force by citizens and police officers:

A person may, pursuant to the ensuing provisions of this article. usc physical force upon

another person in self~defense or defense of a third person. or in defense of premises. or in

order 10 prevent larceny of or criminal mischief to property. or in order to eftect an arrest
or prevent an escape from custedy (italics in original).
(P.L. §35.10).

A police ofticer or a peace officer. in the course of etfecting or attempting to effect an

arrest, or of preventing or attempting to prevent the escape from custody, of a person

whom he or she reasonably believes to have committed an offense. may use physical
force when and to the extent he or she reasonably believes such to be necessary to effect
the arrest.

(P.L. § 35.30).

I credit the testimony of Diaz as truthful to the extent that she admitted that she was
asked to turm down the volume of the music in the apartment, returned to Officer Conroy at the
front door and subsequently balked when he asked her for identification. This version of events
is against her penal interest and I find it to be reliable. I further credit Diaz’s testimony that
Conroy grabbed her arm and that Diaz’s brother grabbed her other arm to prevent Conroy from
removing her from the apartment. 1 find it likely that Diaz’s brother’s pulling her back into the
apartment, combined with Conroy’s continued hold on Diaz, led to the appearance of Conroy
being pulled into the apariment, as Respondent [ agaris testified.

[ further find that CCRB Exhibits 2 and 3, while certainly relevant evidence, have little
probattve value with respect to the central issue of this case, ie., whether or not the use of pepper
spray was justified. Neither recording depicts the instant when either Respondent used the
pepper spray each admitted to using. CCRB Exhibit 2, however, does depict Respondent
Santangelo holding something in his right hand which resembles a pepper spray canister. What

the video recordings do show is that Respondents entered into a private residence which held a

number of party-goers and that they did so in a confrontational manner.
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While neither Respondent has been charged with a violation of Patrol Guide Section 214-
23, dealing with entry into premises in connection with noise complaints, the regulation is
inswructive. Section 214-23 provides, in relevant part, that officers investigating excessive noise

issues:

1. Interview complainants/violators about noise complaint e.g., people
yelling, dogs barking, etc.
2. Determine if the noise is unreasonable.
NOTE The best guideline to follow in determining whether the noise is unreasonable is
to determine whether the ordinary person in the community is actually disturbed by the
noise. In addition, the following factors should be considered:
a. The character of the neighborhood or area, i.e., residential, commercial;
b. The ordinary noise level of the area, i.e., busy Manhattan streets will likely
always have high ordinary sound levels;
c¢. The time of day;
d. The number of persons complaining about the noise; and,
e. Whether the person responsible for the noise has been asked by others to cease
or lower the sound level and has refused to do so.
3. Attempt to correct the condition by waming violator.
4. Serve Environmental Control Board Notice of Violation for violation of
Administrative Code Section 24-218 if unable to correct condition and
violator is eligible.

The decision to forcibly enter into private or semi-private premises fo correct noise

complaints will ONLY be made by a precinct commander/duty captainand ONLY as a

last resort, afier requests to stop the noise have been ignored (capitalization in original).
(P.G. § 214-23). Based upon the absence of evidence in the record supporting a finding that
Diaz was given an opportunity to correct the condition and refused to do so, Conroy’s apparent
decision to effect an arrest by physically seizing Diaz and removing her from her apartment
appears to have been premature. Furthermore, the decision to enter the apartment for the

purpose of arresting Diaz without the prior approvali of the 45*" Precinct Commander was outside

Respondents’ authority.
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I credit the testimony of each Respondent as truthful and candid. I am struck by the
difference between the environment inside the apartment described in Respondents® testimony
and the same environment depicted on video recordings offered in evidence by CCRB. 1 find
that Respondents’ operated based upon their subjective perceptions of the situation rather than
attempting to conform their actions to what was objectively reasonable and authorized by the
Patro] Guide.

Neither Respondent testified to any facts regarding their separate uses of pepper spray
which could objectively support a theory of its use, either in self-defense or in order to effect an
arrest. While both Respondents expressed legitimate concern for Conroy’s safety, it is not
helpful that they seek to justify the use of pepper spray in a circumstance in which they sought to
enforce a relatively minor quality of life regulation, which did not cry out for police action.
Their actions illustrate in dramatic forin the perils attendant to such an entry, which is likely the
reason that the approval of such an enforcement action is made at the level of the Precinct
Commander (see P.G. § 214-23).

There is further no evidence of tumultuous behavior by the party guests which may have
justified a more aggressive posture by Respondents. Respondent Lagaris essentially admitted
that he used the pepper spray because he was worried that the people inside the apartment might
attack him. While the persons inside the apartment openly expressed their desire for
Respondents to leave the apartment and questioned the legitimacy of their actions, there is no
evidence in the record that any of the occupants of the apartment attempted to assault
Respondent Lagaris, Officer Conroy or any other police officer. While there is evidence in the
record that both Respondents observed Conroy apparently stumble into a glass cabinet, the video

recording of that stumble does not support a theory that someone pushed him into it. The video
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recording clearly shows Conroy advancing through a crowd of people and the temporary loss of
his footing is equally susceptible of an innocent interpretation.

Despite Respondent Lagaris’ testimony that at one point he perceived that some aerosol
agent was used against him, it appears that the only use of aerosols was police use of pepper
spray. It may well be that Respondent Santangelo’s use of pepper spray was the source of
Respondent Lagaris’ perception but the record is unclear on this point.

Similarty, while Respondent Lagaris testified that he was attempting to assist Conroy in
the arrest of the man in the red shirt, neither his testimony nor the video recordings set forth how
his use of pepper spray was connected to that effort. The use of pepper spray must be analyzed
with respect to the threat each individual poses with respect to a police officer. Assuming for the
sake of argument that the man in the red shirt had presented a physical threat such that the use of
pepper spray against him would have been lawful, that circumstance certainly would not
legitimize the use of pepper spray against every person who stood between Respondents and that
single suspect. Respondent Lagaris’ interpretation of the operative Patrol Guide language, “in
order to effect an arrest,” is so attenuated as to render the limitation meaningless. Moreover, his
deployment of the pepper spray over a wide area, against several people, violated the prohibition
against using pepper spray indiscriminately. Accordingly, Respondent Lagaris’ use of the
pepper spray violated the Patrol Guide.

Similarly, Respondent Santangelo admitted that he used his pepper spray against parties
on the other side of the front door to the apartment, who he could not see, in order to deter them
from closing the door with him on the other side of it. This use, despite his professed state of
mind, was indiscriminate and violated the Patrol Guide. As set forth above, there is no evidence

in the record that, in accordance with the Patrol Guide, he used the pepper spray in defense of
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himself or another officer, nor is there evidence that he used it appropriately while attempting to
effect an arrest. Respondent Santangelo’s observation of Conroy stumbling may have warranted
a heightened sense of awareness on his part but does not excuse an overreaction such as the
evidence in this case establishes occurred. Thus, his use of pepper spray violated the Patrol
Guide.

Both Respondents used their pepper spray as a disorder control agent, such as tear gas,
rather than as a personal defense tool. Even if I were to employ the Patrol Guide standard
regarding the use of tear gas, such use must be authorized at the Patrol Borough Commander
level (see P.G. § 212-92).

Accordingly, [ find both Respondents Guilty of the charged misconduct.

PENALTY RECOMMENDATIONS

In order to determine an appropriate penalty, Respondents’ service records were
examined. See Matter of Pell v. Board of Fducation, 34 N.Y.2d 222 (1974). Respondent
Lagaris was appointed to the Department on July 18, 2007 and Respondent Santangelo was
appointed on December 8, 1997. Information from their personnel records that was considered
in making this penalty recommendation is contained in an attached confidential memorandum.

CCRB has requested that each Respondent forfeit five days as a penalty. In a previous
negotiated settlement case, a Respondent forfeited 10 days after being found guilty of unlawful
use of pepper spray. See Case No. 2004-79636 (approved 05/17/04)(Twelve-year member with
no prior disciplinary record forfeits 10 vacation days for discharging pepper spray without
authority. The Respondent was photographed discharging his pepper spray at a crowd during an

anti-war demonstration. He sprayed an unidentified man without reason or provocation).















