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POLICE OFFICER RICHARD HASTE 

01) At that moment, neither Respondent nor Mcloughlin knew whether Ramarley Graham was

actually inside that apartment. (Tr. 633-34, 841) They also had no knowledge concerning the 

apartment layout or information about its other occupants. (Tr. 814. 844, 850-51) Specifically. 

Respondent testified at trial that he considered implementing Patrol Guide 212-38. for 

HosJage/Barricaded Persons, but rejected its applicability. (Tr. 798 99) 

Respondent recounted that when Mcloughlin looked at him and asked, "Are you 

ready?," he replie� "Yes.''11 Respondent interpreted this to mean that McLaughlin was about to 

breach the entrance. As anticipated, Mcloughlin then back kicked the door, opening it with a 

single strike. Both Respondent and Mcloughlin conceded that they did not ask for, nor did they 

receive, direction from Sergeant Morris prior to breaching the door. (Tr. 622-23, 628-29, 670. 

78;-86. 794-96, 802-03, 842-43) 

Respondent entered the second floor apartment first. firearm drawn. Mcloughlin 

followed, also with his gun d,a,.,n. (Tr. 623-24, 644, 804-06, 843) Respondent stated that upon 

entry, he quickly scanned left and right and "saw what looked to be a comer ofa wall ... to stand 

behind," giving him "some vantage, some ability to cover." (Tr. 806,811 ) 12 He immediately 

observed Graham at the opposite end of the apartment hallway and commanded him to show his 

hands. According to Respondent, Graham said ... fuck you. get the fuck out of my house" as he 

moved toward the officers with his hands in his waistband. Graham then stepped to his left into 

wha! was later discovered to be the bathroom. (Tr. 806-07. 810,850; Dep't Ex. 2) 

The bathroom door remained open as Respondent approached with his fireann trained on 

Graham. According to Respondent, he again directed the teenager to show his hands but 

' Md,,;1uiihlin did no\ n:call this e1.choogc. Both Morris and Crocitto testilied that they did not hear any such remarks. !Tr. :!72. 643 41. 66<J 10J 
: RL-,,p.,ndent �led on cross-eumination lhal he recalled specif}ing Ula\ he "'etll to that comer upon enuy during his G0 15 interview but 

ad.no..,ledged that "apparently re,·ic..,mg 1he documentation I didn"t see U\e initials oh•1ttre my initial point af entl) .... as or initial point after 
<:ml')' ... as.� (Tr. R45-461 The narm1ive af Respondent',; G0-1 S sia1emcnts in lhe FORD Keport makes no n:f,:renc.: lo a .:omer or outcropping of 
Lhe wall. Respondent alw clarifi.:d on cross that the ouicropping or comer did not pro\'idc co\'er, onl} con,�almcnt. (Tr. R4<J) 
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Ramarley Graham by shooting him: and (ii) exercising poor tactical judgment leading up to the 

discharge of his fireann, resulting in the death of Rarnarley Graham. 17 For the reasons set forth 

below, I find that Respondent engaged in the charged misconduct. 

It is well established law that to impose a disciplinary sanction against an otlicer, there 

must be some sho\\ing of fault on an officer's pan. either that he acted intentionally. 

unreasonably or negligently. See Disdplinary Case No. 2015-13936 (Sept. 13. 2016), citing, 

McGinig/e ,,. Town of Greenburgh. 48 N.Y.2d 949 (1979); Reisig v. Kirby, 62 Misc. 2d 632 

(Sup. Ct., Sutfolk County I 968), afl'd, 299 N. Y.S.2d 398 (2d Dep't 1969). Mere errors of 

13 

judgment. lacking in willful intent and not so unreasonable as to be considered negligence, are 

not a basis for finding misconduct. See Ryan v. New York State liquor A 11th., 79 N.Y.S.2d 827 

(3d Dep'l 1948); Dep 't of Sanitation v. Rizzo.OATH Index No. 1423/06 (Sept. 26, 2006): Dep 't 

of Correction v. Messina, OATH Index No, 738/92 (July 9, 1992). To satisfy this burden of 

proof. the Department must prove that Respondent intentionally violated a procedural rule or was 

careless in his duties in some respect. See Case No. 2015-13936, supra at 14. Absent such a 

showing of fault, no misconduct can be found. Dep 't of Correction i•. Ca/du·el, OATH Index 

No. 2702/14 (May 27, 2015), citing, Dep 't qfSonitation v. Beecher, OATH Index No. 176/01 at 

4 (Mar. 7, 2001), affd, NYC Civ. Serv. Comm'n Item No. CD 02-05-SA (Mar.20.2002). 

'' ·1hiiugh both specificalions an: predicaled on gra,·c ta.:tic11! errors. the elements in Specification I mirror those of criminal manslaughter in the 
tirsi degree under the PL'flal Law. See KY. Penal La" !i 125.20( 1] r·A person is guilty ofm1mslaugl11er in the tirsl degree "-hen ( 11 [v,Jith intent 
10 �au....: serious ph�sic�l injury lo another persorL he ca11SCs the dealh of such person .. •·1 Ne\\ York •-riminul courts ha,c 1nforral intent tu 
cauie ,.Tious injllf) from the defendant's «induct, lhc surrounding cin:umsiances and the malkal e, iricnc,•. Prople ,. lfi1t·. 46 A.DJd 1397. 
l 39'l 14th D,;-p"t 2007). People v. 1111i1e, 216 A.D.2d &72 (41h Oep"t l'l95 � d1ing. Pt·oplc ,. S1i'inberg. 79 N.Y 2d 673 ( 19921  Sp�cilically a.� tn 
gunshnt5. courts have foWld tha1 the \�'I)' act ofliring a 10reapon can give rise to an infrn:ncc of intent. ToJJ , .. Bm,-. 1'188 U.S. Dist. LEXIS 
I 0664 (S.D.� Y. ! <)88) (""[n this case. nne can reasonably infer !hat [thcrc "a.�] intent to cause serious inj111y. Firing a lethal weapon at anoth,:r 
human being clear I� gives rise tr) an inference ofa desire to inflict serious ph>sical harm. ""); Jf<' Peopl.- ,  /.(Jl"u, &5 A.D.Jd 487 ( I st Dep"I 
!01 l 1 [tinding ··no reas..inahle vie,,,· of the c\idence·· lhal dcfendani did not lnt.:nd lo cause s�Tious ph>sica! injury ubere shots \\ere fired al 
,i.:1im ddi�ratcl) at close range. lhe court reasoned !hat dlcre was lnh:nt to cause. ··111 leas!. serious ph)sical injury. a natural cunso:iuence .. uf 
shtK1lrng at close range.) J find lhal !his precedent is applicable 10 the ca..c al hand in that ii is reasonable to infer that Respon,knt's shot III close 
range was intendal to cause serious ph)·skal harm. 
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Patrol Guide 203-11, which was applicable at the time, specifically sets forth the 

Department's policy that all unifonned members of service are "responsible and accountable for 

the proper use of force under appropriate circumstances" and should use only ·•minimum 

necessary force." As set forth in the record, tactics are "'the physical application of the 

Department's policies and procedures, how it is we actually go about doing the job of police 

work." (Tr. 289) The NYPD seeks to minimize risk by putting in place tactics as a mechanism to 

preserve the life and safety of both otlicers and civilians. 

In situations that do result in the use of force, administrative tribunals and courts alike 

have been reluctant to '·closely second guess the split second decisions of otl1cers in difticult 

circumstances," Instead, courts analyze whether an officer's conduct was objectively reasonable. 

See Graham , •. Connor, 490 U.S. 386, 396 ( 1989). ciling Terry v. Ohio, 392 U.S. I ( 1968) ("[t]he 

'reasonableness' of a particular use of force must be judged from the perspective of a reasonable 

otl1cer on the scene, rather than with the 20/20 vision of hindsight ... The calculus of 

reasonableness must embody allowance for the fact that police officers are often forced to make 

split-second judgments -- in circumstances that are tense, uncertain and rapidly evolving --about 

the amount of force that is necessary in a particular situation."); Police Dep 't v. Seery, OATH 

Index No. 1483100 (Aug. 17. 2000); Police Dep 't v. Bolusi, OATH Index No. 583/92 (June 5. 

1992). mod. on other grounds, Comm'r Decision (Oct. I, 1992); see also City & Cnty. of 

San 

Francisco v. Sheehan. 135 S. Cl. 1765 (2015) ("[1]1 is reasonable for police to move quickly if 

delay would gravely endanger their lives or the lives of others. This is true even when, judged 

with the benefit of hindsight, the officers may have made some mistakes. The Constitution is not 

blind to the fact that police officers are often forced to make split-second judgments."). A 

reasonableness inquiry requires thoughtful consideration of the specific facts and circumstances 
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of the particular case. including, but not limited to, the severity of the crime at issue. whether the 

suspect posed an immediate threat to the safety of the officers or others. and whether the suspect 

was attempting to evade arrest by flight. Koeiman v. City of."1i'. Y, 36 A.D.3d 451 (1st Dep ·1 

2007), citing Graham, 490 U.S. 386 at 396. 

The Department Advocate presented the expert testimony of Inspector Gregory Sheehan, 

the Commanding Officer of the Police Academy's Specialized Training Section, to describe how 

Respondent· s poor tactical choices precipitated the death of Ramarley Graham. 18 The weight 

given to expert opinion evidence is ordinarily within the province of the tribunal charged with 

deciding the facts. Comm 'r of Welfare v. Simon. 20 A.D.2d 865, 866 ( I st Dep"t 1964 ); see 

Prince, Richardson on Evidence§ 7-305 (Lexis 2008). The expert's qualifications are one factor 

to be considered. Felt v. Olson, 74 A.D.2d 722 (4th Dep't 1980), qlfd, 51 N.Y.2d 977 (1980). 

However. "{expert] testimony may be rejected by the trial court ifit is improbable, in conflict 

with other evidence or otherv.ise legally unsound." Desnoes v. State of N. Y.. I 00 A.D.2d 712, 

713 (2d Dep't 1984) 

This tribunal found Inspector Sheehan to be an exceptionally qualified and unbiased 

witness who was well-versed in Department policies, procedures, tactics and training. As such, 

he presented this tribunal with a cohesive, fact-based and reasoned examination of Respondent" s 

course of conduct. Inspector Sheehan 's analytic framework, which applied Department tactics to 

the specific facts of this case, persuaded this tribunal that Respondent engaged in the charged 

misconduct when he recklessly ignored applicable tactics. failed to make proper notifications and 

instead chose to speed up the process of apprehension, rather than slow it down, thereby creating 

·' Prior to his curreot asslgnmenL Sh�han work.:d in the Internal Affairs Bun::iu for se\'ef'JI �ca.rs. \lher,: at one point he sen-eJ u, Executive 
Ofi,er of the Force lm:stigation Unit. He alro spi:nl a period of time worl.ing in the Otlkc of Management, Analy:.is and Pl.inning as the 
Special Projects Lieutenant. describin!l his duties as "po!i9 plannin!l. management. analysis wort:· and .,pr,,mulgating and developing n�" 
(kpartmenl procedures and revisinl! okl ones. :• (Tr. 284-89: Dep't E�. 26) 
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a situation of great peril for both members of service and civilians. This tribunal took particular 

note of Inspector Sheehan's unsettling assessment that during his many years with IAB and the 

Police Academy, he had never seen tactical violations as egregious as those in this case. (Tr. 

45 I) 

At the outset of his testimony, Inspector Sheehan confirmed that NYPD tactics were part 

of Respondent's 2008 Police Academy training. (Tr. 289-94, 445-46) Indeed, Respondent 

completed a twelve day training program from the Firearms and Tactics Section. Part of the 

curriculum included a lesson entitled "Patrol Tactics." The lesson plan for this section 

specifically provided that: 

If a dangerous suspect is isolated in a room, close off avenues of escape and await 
assistance. Time is an important police ally and should be used to minimize injury to 
police/community. Frequently, actions taken during the initial minutes at the scene ofa 
crime are critical. Containing the situation provides the opportunity to gather 
intelligence, formulate a plan, call for additional personnel and specialized units, (e.g. 
H.N U .. E.S D.). or perform any other tasks which will enhance the protection of life and 
property. (Tr. 476; Dep't Ex. 30 at 16) 

At trial, Inspector Sheehan also read from the Use of force chapler in the NYPD 

Student's Guide that was in effect when Respondent was a recruit. The Guide contemplated that 

officers can, at times. "unnecessarily forc[e] ... [confrontations] and ... create ... 

circumstances" that place them unnecessarily in harm's way by "using poor tactics or by 

violating other Department procedures." From the outset, those recruits were specifically 

cautioned as follows: 

Because the Department takes its responsibility to protect lite so seriously, 
officers who have to hurt or kill people to get themselves out of danger that they 
should have avoided by using proper tactics are very likely to be disciplined ... in 
Departmental proceedings, the focus also is upon the tactics used by officers 
immediately prior to the use of force and upon whether improper tactics 
contributed to the need for force that could otherwise have been avoided ... In 
such cases, the Department and officers also lose in terms of public trust and 
credibility. Citizens expect that we will act with restraint and concern and that we 
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will do whatever is possible to avoid having to resort to the use of force. This is 
especially true in the case [ of] ... angry kids ... and others who are not hardened 
criminals .... Regardless of whether [force used] is legally justifiable, the use of 
force in situations in which officers have engaged in unnecessary confrontations 
or otherwise used bad tactics ... damages our relationship with the whole 
community ... Good tactics save lives ... We value good tactics highly. and will 
expect you to use them in every encounter you have. (Dep't Ex. 27 at 4-5) 
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Inspector Sheehan noted that Respondent would have received further extensive classroom and 

interactive, scenario-based training emphasizing these fundamental precepts which are engrained 

in the Department's use of force policies. (Tr. 294. 397-402) In short. the Department 

anticipates scenarios similar to those at issue here and provides extensive training to officers 

emphasizing the importance of tactics to avoid unnecessary risk. 

At trial. Inspector Sheehan explained that it is the responsibility of officers to know their 

procedural duties, including those set fonh in Patrol Guide 212-38 for Hostage/Barricaded 

Persons, and that these procedures are "highlighted frequently" in training. (Tr. 289-94, 445-46) 

He noted that Patrol Guide 212-38, which was in effect at the time of the incident, outlined how 

officers should proceed in responding to scenes where '·persons are being held hostage," or 

where ·•barricaded persons "'ill not voluntarily surrender" with the purpose of ensuring 

"maximum safety to all persons concerned." (Dep't Ex. 28) Although the Patrol Guide does not 

have a specific section defining "barricaded person," Inspector Sheehan explained that a 

situation with a perpetrator who does not have a hostage but is behind some sort of physical 

barricade, such as a bedroom or apartment door, falls under 212-38. (Tr. 296-97) 

inspector Sheehan opined that the pursuit of Graham began to "fit" into a "barricaded 

job:· ··a moment or two" after Graham entered the front door of the multiple dwelling and the 

front door locked behind him. (Tr. 315-16, 321, 358) When a barricaded person is refusing to 

voluntarily surrender, the Patrol Guide outlines the follo\\-ing steps for uniformed officers: 
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I. Request through communications dispatcher that the patrol supervisor,
Emergency Services Unit (E.S.U.). Hostage Negotiation Team (H.N.T.} and the
Technical Assistance Response Unit (T.A.R.U.) respond to the incident.

2. Seek cover and attempt to isolate and contain the subject.
3. Be cognizant of the danger of "Mass Reflexive Response."

a. The first officers on the scene will immediately establish and maintain
firearms control.

4. Attempt to slow the pace of the incident and establish a dialogue with the subject
while awaiting the arrival of specialized personnel.

a. Any action which might agitate or provoke the subject should be avoided.
S. Refrain from any action which would unnecessarily jeopardize the safety of the

hostage.
6. Establish police lines to control subject's mobility and to prevent uninvolved

persons from entering the area.

The procedure further explains that. '·The ranking patrol supervisor on the scene is in command 

and will coordinate police operations. If a barricaded person is contained and poses no 

immediate threat or danger to any person, no additional action will be taken without the 

authorization of the precinct commander/duty captain at the scene." In a Nole, the Patrol Guide 

adds. ··When there is time to negotiate, all the time necessary to ensure the safety of all 

individuals concerned will be used." As set forth below, the preponderance of the credible 

evidence presented established that Respondent abided by none of these critical steps in the early 

stages or throughout this incident. 

At trial, Inspector Sheehan enumerated Respondent's multiple tactical errors and 

explained how his actions repeatedly put both officers and civilians in harm's way. The first 

issue noted was that. after Respondent was unsuccessful in gaining entry through the front door, 

he walked to his vehicle to retrieve the radio he had dropped. Because he was the first officer on 

the scene, leaving the front door unattended was especially problematic because there was a need 

to ensure a ··constant visual'" of the interior of the building. Failing to do so created missed 

opportunities to ascertain the exact position of a person he believed to be armed. (Tr. 3 I 6-17. 

3 I 9-22) 
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whether Respondent had simply --guessed" Graham's location, Respondent did not. in his view. 

··articulate well" why he believed Graham was there. This tribunal agrees with the opinion that,

given what Respondent knew at the time, it was just as likely that the suspect had secreted 

himself in other parts of the building or had exited the premises altogether. (Tr. 421-22) 

Moreover, that Respondent was ultimately correct in his assumption about Graham's location. 

does not mitigate the egregious tactical risks he took by disregarding Department procedures and 

ignoring surrounding vulnerabilities. 

For example, despite not having a reasonable basis for detennining Graham's 

whereabouts. Respondent took no action concerning the furniture obstructing the end of the 

second floor hallway. An examination of Department's Exhibit 21 confirms that this furniture 

presented an apparent and potentially dangerous set-up, as the couches were positioned on their 

sides in a manner that blocked the entire area. This unusual arrangement of bulky furniture 

would have given a reasonable officer pause. Inspector Sheehan correctly surmised that there 

was no way to know if Graham, or others, had secreted themselves behind what looked like a 

hastily constructed fortiticatio� or had placed it there to prevent access to the third floor. The 

tactically sound approach would have been to clear that obstructed area before fixating on the 

apartment door. (Tr. 339-40) 

In sum, entering the second floor apartment under these circumstances was an egregious 

violation of the Patrol Guide. Inspector Sheehan concurred with this conclusion alter reviewing 

Respondent's GO-15 statements and ascertaining that he presented no evidence of exigent 

circumstances, such as cries for help or gunshots, which could potentially justify an immediate 

emergency entry into the apartment. At trial, Respondent confirmed that he only heard shuffling 

inside the second floor apartment as he stood by the door. Therefore, having had no visual 
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contact with the suspect for over three minutes, having only knowledge that the suspect had 

initially climbed the interior stairs, and having no evidence of imminent danger, a reasonable 

officer would have concluded that Graham was a barricaded person somewhere within the 

building and would have followed Patrol Guide 212-38. Accordingly. failing to call E.S.U. as 

required. and entering the apartment without authorization from a precinct commander or duty 

captain. constituted misconduct and a serious tactical error. 19 

22 

Following the breach. the apartment's narrow hallway presented another tactical 

challenge that was mishandled. As Sheehan pointed out, there was ··nowhere to go" to find 

cover or concealment from any threat that arose. particularly if the suspect started shooting. It is 

also important to note that by the time Respondent entered the apartment. the suspect had time to 

··gain ... a distinct tactical advantage" over the ofticers who were entering an unfamiliar

location. (Tr. 343, 347-48) Given these circumstances, Inspector Sheehan asserted that the safer 

tactic would have been to "isolate and contain and seek cover:· Specifically, the reasonably 

prudent action would have been to "back-pedal." taking cover on the stairwell landing, or, 

alternatively. traveling across the hallway outside another doorway where he could have taken 

cover and commenced isolation and containment procedures. (Tr. 349-51; Dep't Exs. 22-23) 

This tribunal concurs with Inspector Sheehan's view that once Respondent encountered 

Graham within the apartment, his chosen tactics were especially imprudent and unsafe. The 

suspect had allegedly refused to comply "'ith Respondent"s order to show his hands and then 

secreted himself in the bathroom, moving out of Respondent's view and gaining further tactical 

advantage over Respondent. By moving toward the bathroom to accelerate an engagement with 

·" !11,p�-.:tor Sheeh:m ooted that nOI 0111> did the officer;; 011 the sceoe Mt haw 1he aulhorily to breach the door, the:, also d,d not ha,e the 
sp�ci11li1.cd tr.tining nf �-..i11ipmcn1 for this type of d)'llUmic entry. tlr. )42-46) 
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Graham. Respondent violated a fundamental training principle known as M&M: maximizing 

distance and minimizing exposure. Under these circumstances. Inspector Sheehan contended 

that Respondent should have sought to maximize his distance from Graham, thereby minimizing 

exposure to any fireann discharge. He noted that the retreat and cover Respondent sought after 

discharging his firearm was the type of action he should have taken when he first entered. (Tr. 

353-57. 450-51)

Though Sheehan acquiesced on cross-examination that officers can sometimes get injured 

while retreating, he noted that they are trained in ·1actical retreat," keeping their fireanns and 

eyes trained on the threat while "·back-pedaling'" to a safer location. (Tr. 437-38) Within this 

context, Respondent's comments about the dangers ofretreat are particularly confounding. 

Especially noteworthy was his argument that it would have been .. increasing the level of danger" 

to retreat because that maneuver would require him to walk backwards. possibly into another 

officer's firearm. (Tr. 800. 813) It is simply nonsensical to believe that Respondent truly thought 

that the risk of stumbling outweighed the risk of proceeding full speed ahead into a direct 

engagement with an armed suspect in complete contravention of his training. {Tr. 811-13) 

As noted above, the tribunal found Inspector Sheehan, a longtime member of the 

Department who has served in various leadership roles. to be a very knowledgeable. credible and 

persuasive expert witness. Sheehan explained in a straightforward and logical manner why a 

reasonable police officer would have heeded the mandates of the ·'barricaded persons·· Patrol 

Guide procedure. He not only pointed out the many instances of poor tactics in this case. but 

also explained why those tactics were deficient and what the objectively prudent course of action 

would have been. Moreover, his detailing of Respondent's recruit training emphasizing the 

importance of using sound tactics to avoid putting oneself in a position of having to 
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unnecessarily resort to deadly force was particularly enlightening. In sum. Inspector Sheehan 

presented persuasive evidence that Respondent's analysis of this apprehension was seriously 

flawed. Accordingly. I concur "'ith the expert's conclusion that Respondent's tactical violations 

were exceptionally egregious and that he acted in stark contrast to his training and Department 

procedures during his attempt to apprehend Graham. 

Inspector Raymond Caroli was also called by the Department Advocate as an expert 

witness in this case. Inspector Caroli is the Commanding Officer of the Fireanns and Tactics 

Section and was a voting member of the Fireanns Discharge Review Board that issued the report 

in this matter. At trial. he agreed with Inspector Sheehan's assessment that the otlicers were 

confronting a barricaded person subject to Patrol Guide 212-38. Inspector Caroli highlighted 

Respondent's approach at the second floor door as a pivotal ··flashpoint" (Tr. 470). thus echoing 

the following observation in the FDRB Report: 

It is at this critical moment that the tactical decisions made at the scene would have the 
greatest impact on the subsequent firearms discharge. Securing the second tloor 
residence and following the barricaded person/perpetrator protocols would have been a 
more prudent and appropriate tactical choice. (Dep't Ex. 25 at 31) 

In Inspector Caroli's opinion, Respondent's failure to call E.S.U., and follow the 

Hostage/Barricaded Persons procedure, was a deeply flawed tactical judgment that needlessly 

violated existing safety protocols. (Tr. 470-76, 4 79. 518-19) This tribunal concurs. 

The testimony of Sergeant John Flynn of the Emergency Service Unit further confirmed 

Sheehan and Caroli's assertions that E.S.U. should have been called as they were better equipped 

to handle this type ofsituation.'.!° Flynn detailed that in a barricaded case E.S.U. otlicers are 

'" Scrgcanl Flynn is a IW�'Til}'·}·ear member oflhe Depan.mem '>'ith man� years of C'(pericni:c in th.e l:mergern:� Scrvi.:c t'nit. Sin.:e late �01 J. he 
hal, tieen =igned 10 the Emergrnc,· Ser..-ke Unit Spedalized Trainin!J School. 11,here he sup�'f\.is.:s training for members rn:11,ly a;.sign,.>d to 
L.S l' .• 115 11,ell as in•ser. i.:e training fot curremly a.-.i;igncd members. Fl)nn estimaled he has been in\ol�r:d in �countless lactical ass1grmwn1," 
and hundreds of sean:h warrants, barricaded perpetrator and EDP jobs. in addition ro pani,;ipating in. inslructing and sup,.-nising training un tho:se 
l)f'C� ofs,;cnario�. ffr. H7-J'l. Dcp't EK. 32) 
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he believed he needed to first conduct a "preliminary investigation" because E.S.U. would have 

wanted specific information regarding Graham's location in the apartment rings hollow. Though 

it is true that Sergeant Flynn testified that E.S.U. officers would attempt to obtain as much 

information as possible from the officers on the scene, as noted above, Respondent negligently 

failed to conduct a thorough preliminary investigation when he spoke to Person C as well as the 

tenant residing in the basement apartment. Furthennore, E.S.U. would not require information 

that members of service could only obtain by violating Department directives. Regardless of the 

quality ofinfonnation obtained, both Sheehan and Flynn continued that once requested, E.S.U. 

had no discretion as to whether or not to respond to a location. (Tr. 359, 552) 

This tribunal concludes that at multiple junctures, Respondent made inexcusable tactical 

decisions that ultimately caused the death ofRamarley Graham. Specifically, by disregarding 

the barricaded person procedure, and choosing to not make mandatory radio requests. 

Respondent ignored his training and exponentially increased the risks to all involved. In sum. 

Respondent failed to adhere to NYPD procedures specifically designed to optimize safety and, 

instead. chose to wueasonably and carelessly expedite a direct encounter with a barricaded 

person he believed was armed. 

In making this finding, this tribunal does not underestimate the commitment it takes for a 

uniformed member of service to confront a suspect canying a firearm. I also note that 

Respondent's trial account of the fear he felt when he confronted Rarnarley Graham "'as both 

palpable and compelling. Nonetheless, this tribunal cannot ignore that Respondent should have 

never obtusely pushed himself into this position to begin with. One of Respondent's primary 

tactical mistakes was speeding up the apprehension process instead of slowing the pace and 

awaiting mandated expert assistance. There were opportunities to do so at multiple points. as 



-
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outlined above in the discussion of the experts· testimony. Instead, Respondent chose to venture 

a guess about the suspect's whereabouts and then blindly forged ahead without regard to 

procedures. mindlessly creating perilous situations and leading his team toward increasing 

dangers that they were neither authorized nor prepared to confront. 

A finding of guilt here is consistent with prior rulings of this tribunal in which unifonned 

members of service have been found guilty of misconduct where it was determined that the 

dangerous situation the officer encountered was the result of acting outside Department 

procedures and tactics to expedite a confrontation with a suspect. See Disciplinary Case lVo. 

2007-82789 (March 23, 2012) (detective found guilty of unnecessarily stopping and engaging 

suspects, thereby placing his safety and that of others in jeopardy. and of discharging his firearm 

outside Department guidelines. The trial commissioner opined, .. [Respondent] placed himself in 

a situation where he had no cover [and thus made a split-second decision to resort to deadly 

physical force] .... [Respondent's] tactics were poor and he failed to assess the overall situation . 

. . . He unnecessarily attempted to single-handedly [effectuate a vehicle stop] in a manner that 

jeopardized the safety of himself and others."); Disciplinary Case Xo. 2000-75687 (Jan. 13. 

2003) (finding police officer guilty of discharging his firearm at a moving vehicle without cause 

where hearing otlicer found that Respondent ··unnecessarily rushed into a situation in which he 

believed that he had to discharge his weapon," by placing himself directly in the path of the 

suspects. exposing himself to danger and not attempting to take cover. despite having time to do 

so). 

In his defense. Respondent presented expert testimony from retired Lieutenant Daniel 

Modell, who served for several years as the coordinator of the Tactical Training Unit and for a 

time as the training coordinator of the Firearms and Tactics Section. Lieutenant Modell took the 
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position that Respondent acted reasonably in his approach to this apprehension. On direct 

examination, he asserted, ''If the officer believes that there's somebody who's got a firearm and 

may plan on using [it], the mandate is to stop that person, get that person ... ifhe thought that 

the threat was active, ifhe thought that it was possible that other people might be hurt ... you're 

not going to treat it as a ... barricaded situation." He suggested that an officer would generally 

treat a situation as hostage/barricaded ifit was "relatively controlled" and contended it was ·•not 

unreasonable·• for Respondent to believe that ·•the situation was not controlled and there was the 

potential for danger both for his team ... and for others who might have been present. .. (Tr. 7 I 6-

18) Lieutenant Modell added later in his testimony that he did not think breaching the door and

pursuing Graham into the apartment was the "'only course" of action, simply that it was 

reasonable. He also acquiesced. however, that it would also have been ··perfectly ,.-a!id" to treat 

the situation as a barricaded job and call for E.S.U. (Tr. 752-54) 

Similarly, as to Respondent's decision to pursue Grahwn into the bathroom. Model! 

asserted on direct that the '"important tactical mandate is to control or manage the firearm ... and 

keep yourself safe to the extent thal that"s possible. You don·t want to lose sight of a person 

with a fireann ... so you would tend to pursue." (Tr. 722) On cross, Lieutenant Modell 

conceded that it could have also been prudent for Respondent to take a position of cover while 

keeping his firearm trained on the bathroom. He added that, '"It doesn't mean that you shouldn't 

pursue an individual who you believe has a firearm for the purpose of controlling ... an active 

threat. It's not that one course of action is reasonable and the other is necessarily unreasonable." 

(Tr. 761-64) 

It is this tribunal's assessment that Lieutenant Model l's central argwnent. that 

Respondent acted reasonably, simply did not hold up against the logical. well-supported and 
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fact-based expen testimony of Inspector Sheehan. Inspector Caroli and Sergeant Flynn. 

Especially unconvincing was his position that Respondent acted legitimately even though he 

discarded specific Patrol Guide procedures. This tribunal acknowledges that judicious police 

officers may vary in their approach to apprehension. However, a finder of fact making a 

determination as to whether police actions are reasonable and justifiable cannot tum a blind eye 

to this Department's procedures, training and tactics. To a great extent. Lieutenant Modell's 

testimony fell shon of what this tribunal would characterize as considered and well-reasoned 

because it clashed with applicable Patrol Guide procedures. That Lieutenant Modell's opinions 

"'ere also fonned without even seeing the relevant video footage also casts doubt on his 

testimony (Tr. 710, 741-42), and supports this tribunal's conclusion that his analytic framework 

and factual assessment did not merit significant probative weight. In sum. Modelrs testimony 

was unsuccessful in persuading this court that Respondent acted reasonably when he failed to 

establish a perimeter, rejected the banicaded perpetrator protocol, accelerated the suspect's 

apprehension and failed to call communications for mandated expert assistance. 

In addition to the reasonableness of his actions, Respondent raised numerous other 

defenses to these charges. None were persuasive. For example, Respondent's counsel asserted 

in closing. "The whole issue in this case really lends itself to being on the second floor ... the 

fact that [Respondent] believed he was in hot pursuit." (Tr. 889) This tribunal, however, finds 

that hot pursuit was lost once the front door locked behind Graham and the officers lost visual 

contact of him for over three minutes. thus leaving them with no reasonable basis for 

detennining where he was located within this multiple dwelling. 

It is well-settled law that when there is probable cause to believe a suspect has committed 

a crime. that suspect may not defeat an arrest which has been set in motion in a public place. by 
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escaping to a private location. U.S. v. Santana. 427 U.S. 38. 42-43 ( 1976). The hot pursuit 

doctrine. however, applies ''when the pursuit is immediate and fairly continuous from the scene 

JO 

of the crime.·· Webster, .. City oJNew York, 333 F. Supp. 2d 184 (S.D.N. Y. 2004), ciling. We/.l"h 

v. Wismnsin, 466 U.S. 740 (1984).

Although Respondent ultimately proceeded to the apartment where Graham was located. 

I find that his pursuit was not .. continuous" because, at the time of the breach, Respondent and 

his fellow officers did not have particularized knowledge that Graham was in that second tloor 

apartment or even still located within the building. At trial, Respondent agreed that he ·"only" 

saw Graham ascending the stairs adjacent to the vestibule and that he had no knowledge about 

his whereabouts inside the building." (Tr. 793,829,841, 855-57) Officer Mcloughlin, who was 

next to Respondent on the second floor, also conceded that he had no idea where Graham \vas 

inside the multiple dwelling. (Tr. 633-34) This conclusion is supported by applicable cases 

involving multiunit residences. In l.J.S. v. Seal/, 520 F.2d 697 (9th Cir. 1975). the court 

explained. ··[a]ccepting that pwsuit , .. had brought the officers to the apartment house. this did 

not render each apartment in it subject to search ... No apanment was subject lo entry in the 

absence of probable cause to believe that the (suspects] were present in that particular 

apanmen1:· New York courts have also employed this rationale. In People v. H11n1er. 92 

A.D.3d 1277 ( 4th Dep't 2012), the court rejected the justification of hot pursuit where "the

police did not know in which apartment, if any. defendant was located and they forcibly entered 

' This assertion contradicted Respondent's GQ. l S inleJ'\,iew, where he stated that he and Md.oughlin .. went up the st:iirs to the door ,,.t,erc we 
lasl ,a,,. the susp.:cl. .  Re,,pornknl a�l.nm,ledged mlD.in� this sta1emen1 ul trial and suggeste,1 that he ma,· ha\C conflated sccinl,( Gratlllm 
a;,,,:�°f\dmi; thi: siau, ,,.,ilh his subsequent l..no,,.,ledge tit.I.I there "''ilia door at the lop of the stairs. (Tr  855•56; ... .,. ul�IJ Dep'L b. �5 at :!SJ. The 
iJeJ th.II R�.s:p,1nden1 \\ould ha,e be�'ll able t,) see Graham a.scending the stairs and reaching a door lll th� top of !hi: land in� i� further called 11110 
'-]llcsllon br the phoi.,s admined into e,idence ,,.,hich make clear lhat it "a." not pl>Sllibk for R�-spondem to make s11ch an o�rvation from 0111Side 
lhc 1hml door. tDcr·t Ex�- l+-17) 



l I
POLICE OFFICER RICHARD HASTE 

[the apartment where the defendant was located} as a last resort [after searching other 

apartments].·· 

Other primary defenses asserted by Respondent revolve around the argument that he was 

nol responsible for the tactical failings that occurred that day. For example, Respondent affirmed 

that it was Mcloughlin. and not him, who physically kicked in the door of the second floor 

apartment. Although factually correct, this was not a situation where a member of service 

merely followed along to protect a fellow officer after an improper entry into a location. In fact. 

here. it was Respondent who led the SNEU team members to that specific door. It is undisputed 

that Respondent gained entry into the premises first and let Mcloughlin and Crocitto inside. It 

was also Respondent who immediately rushed up lhe staircase and made lhe decision to stop at 

the door of the second floor apartment. Up to that point. Mcloughlin was following 

Respondent's lead as he unremittingly pursued Graham there, despite lacking any reasonable 

basis for detennining his location. 

Moreover, Respondent testified that Mcloughlin asked ifhe was ·'ready" prior to kicking 

the door in and that he responded affirmatively, understanding that this meant they were about to

proceed inside. Even setting aside the fact that this exchange was not confirmed by the other 

otlicers. within the context of these facts, it is the finding of this tribunal that it is more likely 

than not that the decision to breach the door was jointly made. Accordingly, Mcloughlin 's 

singular act of kicking in the door cannot absolve or mitigale Respondent's responsibility for a 

barricaded person situation mired in inexcusably poor tactics. 

for similar reasons, this tribunal rejects Respondent's defense that the presence ofan on­

scene supervisor inoculated his conduct from reproach. As discussed in more detail above. 

despite the presence of Sergeant Morris, Respondent put himself in the position of spearheading 
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this encounter. This finding is consistent Y..ith the FDRB"s astute obse rvation that Sergeant 

Morris .. appear(ed] to have followed his officers' lead. failing to prevent the use of poor tactical 

judgment by his officers." (Dep 't Ex. 25 at 46} 

I make this finding even after considering Sergeant Morris's testimony that he concurred 

with Responden t's actions as  he attempted to apprehend Graham. First. it should be noted that 

Respondent testified that he was unaware of his supervisor's whereabouts as he made his way up 

the stairs to the second floor nor did he seek direction at the door. (Tr. 795) Having made that 

assertion, this tribunal cannot now credit his defense that he proceeded into the apartment 

believing he had his supervisor's implicit approval.22 Second. even accepting the Sergeant's 

testimony that he believed Respondent's chosen course of action was proper, a supervisor's 

uncommunicated. implicit approval of tactics does not absolve Respondent of his primary 

obligations as a police officer - to comply with his training. to adhere to the Patrol Guide, to use 

good judgment and sound tactics - all of which he failed at during the course of this encounter. 

Similarly unpersuasive was Respondent's attempt to convince this tribunal that it was the 

responsibility of others to contact E.S.U. Specifically, the preponderance of the evidence did not 

support Respondent's testimony that a police officer would "never'' call E.S.U. when a 

supervisor was on the scene, as that would be ··breaking the chain of command." (Tr. 811-12) 

Even if it was more common for supervisors to request the response of E.S.U., it is clear that at 

every other point of this particular encounter, Respondent was not waiting for direction or action 

from Sergeant Morris. 

:: Deparnm,•,ual �har�cs are presently pcnd,ng agains1 Se,1;1eant Morris till ti) failing. a!ler being notified uf an ob;;er,.-3\ion ul a m.m ""i1h a 
1ircann. m nmif> �,,mmunicalions of the pu,:k-up as;;ignment. as r,:qu,red; tii) failinl,!I to ensure that all p�l'>Ol1nel as;;igned 1" lhc SNEU opera1io11 
pe,formed the,r duties in regulation uniform 311't lhal the minimum number of qua lilied members v ere pre��'TII 10 conduct the SI\Ell opcnmon 
and \iiiJ tililing to �upcrvisc membrrs "f the S1',EU t,.,;u11 during a police indden1 in,ol,in� the enuy inw � residence b� fo1lmii tu gi�c diw�ti,m 
l<l lh� t,:-.tm. 
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Respondent also attempted to justify his failure to comply with Patrol Guide 212-38 by 

arguing that he was not confronting a barricaded person situation. He acknowledged that, 

standing outside the locked apartment door, he --considered" this protocol. but ultimately rejected 

its applicability. He explained that his training around barricaded persons revolved around 

emotionally disturbed persons who were off medication or at risk for suicide. He further 

characterized a barricaded situation as one where "the person is in a place with no one else and 

no egress ... if this room had no windows and no other door and I was standing outside that door. 

this person would be isolated and contained." He did not think Graham fit this criteria. (Tr. 798-

99)�3 It is apparent to this tribunal that Respondent had no actual justification for his failure to

adhere to the barricaded procedure and, as such, attempted to shift the focus onto emotionally 

disturbed persons and then, incredibly, tried to restrict the meaning of·•barricaded" to one that 

lacked common sense or logic. 

Moreover, Respondent's unreasonably restrictive characterization ofa barricaded person 

had no credible support in the record. Sergeant Flynn ofE.S.U. specifically explained that in a 

situation with an individual behind a locked door. ·•we would not call that a mobile individual. 

we would call it a barricaded perp." (Tr. 602) Even Respondent's expert conceded on cross­

examination that it could have been reasonable to treat Graham as a barricaded perpetrator. (Tr. 

754) Although Respondent is correct that the Patrol Guide does not define ·;barricadect,·• the

weight of the credible expert testimony supports a finding that Respondent made an egregious 

tactical error by rushing into the premises and the second floor apartment instead of treating this 

' On w:.ss-.:xarnin,11iun. howe,er. Respondent contradicted Ills position !hat Graham v.as not banicadeJ b>· staling Iha! In: pur;,ied Graham min 
the halhroom lo pr\:, cnt him from ·1aking up a more banicaded sitllillion.� He clarified though that. based on his uaining. he �,ill did ml\ 
�onsidi:r Graham 10 he barricaded 1>1...:au,;e he was not contained in the ha1hroom in thal he was mobile anJ not predudN fn1m mo,-in� 
throughout 1he apanmcnt. (Tr  R5�-S.l) 
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as a barricaded person scenario requiring notifications to E.S.U. and other specialized teams.14 

(See Tr. 321. 344-45. 358,470.602) 

Based on the entirety of the record I find that Respondent did in fact exercise poor 

tactical judgment that lead to an avoidable firearm discharge. with the intent to cause serious 

bodily harm, and ultimately resulted in the death of Ramarley Graham. Accordingly. I find 

Respondenl guilty of the misconduct charged in Specifications I and 2. 

PENALTY 

34 

In order to determine an appropriate penalty, Respondent's service record was examined. 

See .\faller oj Pe/1 i•. Board of EducaJion, 34 N.Y.2d 222 (1974). Respondent was appointed to 

the Department on July 8. 2008, He has no prior formal disciplinary record. Information from 

his personnel record that was considered in making this penalty recommendation is contained in 

an attached confidential memorandum. 

Police officers are vested with substantial power and authority. including the right to use 

force which can result in the loss of life. With that grave power comes the responsibility of 

bringing to bear objectively reasonable judgment. Here. Respondent's actions fell far short of 

this standard and, as a result, an 18-year-old lost his life in his own home. 

'• .\.s notOO ab(wc. the r<'l:ord cs1ahliskd that this S;'>!H: l�'<lm WllS in \iulation oflhree dir<,;tiws sel fonh in Administrati"c Guide Procedure 
316-JO. n"" in,urp,.>r.ilcd inw Patrol Guide :!l 2-116. Sp,.'1.:ifo;ail}. the tc.un v.as shon ur.c member. ndth<'T Re�pond<'lll nor \kl »ughiin v.�'TC 
S'<U 1uined aml n:-iui,ed personnel were noi iri uniform. This tribunal agrees v.ith llw panic, 1hal Respondent v,as nol n:,;p,.,nsibie for thew 
1hrcc , iolations. l'or the reasons set fonh below. I find that these pron-dural , iolaiions do not shield Respondent from his re�prn,ibility l'llh 
r.:garJ lo 1ac:1,c, 
:i. Ahlwu1,th Rcs[ll>ndent v,as not in uniform. the record supports a tinding that Graham knew he wa, being pursued by the police. Not "nly 

J,d the ollic.T.'i ,war jaclets �"mhlawned "iith the l'ords POLICE .. on the front and ··NYPD POLICE"' on the back. there is,:, iden,c 1n the 
re.:,1ni that (iuham ls>ld his grandmother 1ha11h" police "iere ""cha,ing him for no rc�n - (D<.--p"t b. :!5 at 15. •t!J Thus. it is unlilcl} that 
thi, ,fol.i.tion had a signiiicant cne.:1 on the operation. 

h. Th" impa.t ofllus SNEU teum ha�ing si� mcmh� irc;tead of sc:n:n. 1s difficult to :iscertain t,a,,:d un this record. It is unlilel}. hu\\,:,,:r.
1ha1 thc f!rescncc ;,f another offic<.'T l'ould ha,c obviated Respondent"s obligation tu n.'que:;t the n:�pm1w of E S.U and comply "1th the 
b:irncaJcd f)Cts,,n·s procetluw 

c Ille mo,1 tr<>uhlini ,iol.ation v.:as that Respumknl and McLoughlin were not SNF.U trainOO. Nonetheless, the preponJcr:mce of the crcdibk 
c,iJence esuiblished that Respond�'lll "'as appruprialdy trained in 1he pmccdure� Wld proper tai:1ks for barricad.:-d p,:�ns. Then:t{lre. tlu� 
administratiw, uilation docs not mitigate R<a"SJllllldent"s culpabilil}-
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regard to poor tactics. The cited case discussed at length the detective's .. highly questionable 

tactical actions" in the moments before the shooting and stressed that the ,;problem with [the 

delective·s] decision to fire his weapon goes back to the tactics he employed." (Decision at 89, 

98) Much like the instant matter, the trial commissioner found that the detective declined to

proceed cautiously. opted not to wait for back-up and attempted to apprehend a suspect. 

positioning himself in a way that left with him without cover and made him an •'inviting target." 

(Id. at 91. 96-98) Noting the importance of setting aside the benefits of hindsight. and 

acknowledging the detective's argument that he made a split-second. "life-or-death" decision, 

the tribunal found that the exigency was of his own making and that a reasonable officer in that 

respondent's position would have proceeded very differently. (id. at 94-99) In recommending 

dismissal. the trial commissioner noted that the respondent recklessly "failed to utilize 

reasonable judgment with horrific results," making it "·clear that [he] lacks the judgment to serve 

as a police officer:' (Id. at 101-02) The same is true in the instant case. 

This tribunal has reviewed the cases cited by Respondent in support of their argument 

that a finding of guilt in this case does not warrant termination from the Department. I disagree. 

Respondent's dereliction of core Department procedures and tactics was repeated, flagrant and 

avoidable. Moreover. his blatant disregard of NY PD procedures and tactics had deadly 

consequences - a factor this tribunal will not overlook. In fact, it is the egregiousness and 

recklessness of Respondent's multiple tactical failures, his lack of insight concerning those 

errors. and the resulting death, that distinguish this case from those cited by Respondent's 

counsel. 








