


POLICE OFFICER BRIAN LAPP DISCIPLINARY CASE NO. 2013-10773

In a Memorandum dated June 135, 2015, Deputy Commissioner Rosemarie
Maldonado found Police Officer Brian Lapp Guilty of Specification Nos. 1, 2, 3, and 4 in
Disciplinary Case No. 2013-10773. Having read the Memorandum and analyzed the facts
of this matter, I approve the findings, but disapprove the penalty.

I have considered the totality of issues and circumstances in this matter, with
consideration of his prior service, reason for temperance against dismissal from the
Depantment is presented.

It is therefore directed that an immediafe posi-trial negotiated agreement be
implemented with Police Officer Lapp in which he shall receive a penalty of thirty (30)
suspension days previously served, forty-five (45) vacation days, the imposition of one (1)
year dismissal probation, and cooperation with any and all counseling programs as
determined by the Department.

If Police Officer Lapp does not agree to the terms of this negotiated agreement as
noted, this Office is to be notified without delay. This agreement is to be implemented
IMMEDIATELY.
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The above-named member of the Department appeared before me on February 2,

and March 18, 2015, charged with the following:

1. Palice Officer Brian Lapp, assigned to the 103rd Precinct, on or about April 6,
2013, while off-duty, engaged in conduct prejudicial to the good order, efficiency or
discipline of the Department in that Police Officer Lapp, having been driven by a cab/car
service from Brooklyn, New York to [l New York, failed to pay the cab/car
service fare of approximately $90.

P.G. 203-10, Page 1, Paragraph 5 ~ PUBLIC CONTACT-PROHIBITED
CONDUCT

2. Police Officer Brian Lapp, assigned to the 103rd Precinct, on or about Apni 6,
2013, while off-duty, engaged in conduct prejudicial to the good order, efficiency or
discipline of the Department in that Police Officer Lapp displayed a firearm and told a
cab/car service driver to get out of his residence when said driver appeared at the door to
Police Officer Lapp’s residence and requested the cab fare.

P.G. 203-10, Page 1, Paragraph 5 - PUBLIC CONTACT-PROHIBITED
CONDUCT

3. Police Ofticer Brian Lapp, assigned to the 103rd Precinct, on or about April 6,
2013, while off-duty, and infJj Bl v2s involved in an off-duty incident/unusual
police occurrence and failed to promptly notify the Operations Unit.

P.G. 212-32, Page 1, Note — OFF DUTY INCIDENTS INVOLVING
UNIFORMED MEMBERS OF THE SERVICE

4. Police Officer Brian Lapp, assigned to the 103rd Precinct, on or about and
between October 11, 2012 and August 13, 2013, resided atm
I \cw York and failed to notify the Department that he resided at sai
address.

P.G. 203-24, Page 1, Paragraph 1-9 — PERSONAL INFORMATION
VIA DEPARTMENT INTRANET

The Department was represented by Scott Rosenberg, Esq.. Department
Advocate’s Oftice, and Respondent was represented by John Tynan, Esq., Worth,

Longworth & London, LLP. Respondent, through his counsel, entered a plea of Not
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actually paid the fare without dispute the following moming. The dispositive issue,
however, is whether Respondent paid the fare when it was due, not whether he intended
to pay the fare prior to the moment when he exited the vehicle and entered his home.
Respondent’s account on this point was at times vague, illogical and seemingly tailored
to fit his defense.

According to Respondent, even though he knew he had not paid the fare, when
the car service dropped him off at his house, he simply entered and went to sleep. He did
not check to see if could borrow money from his roommates, he did not return to the car
to explain his situation nor did he do anything else that would provide some credible
indicia that he intended to compensate the driver for the services provided. (Tr. 129)

Perhaps the strongest evidence proving that Respondent wrongfully avoided
payment of the fare is how he reacted when Camilo knocked on his door. Specification 2
charges Respondent with displaying a firearm and telling Camilo to get out of his
residence when Camilo went to the door requesting payment. According to Respondent,
he was awoken by knocking on the house’s side door “at least an hour, maybe more,”
after having fallen asleep. (Tr. 129-131) Respondent retrieved his off-duty firearm. went
1o the kitchen and observed a male standing there that he “did not recognize.”
Respondent testified that he believed the male was an intruder. While holding his firearm
with the muzzle facing downward, he told the intruder to get out. Respondent testified
that when the intruder left he went back to sleep. (Tr. 132-133, 142-143)

Respondent’s scenario is illogical and does not comport with common sense and
general human experience. If Respondent had truly believed that Camilo was an intruder,

it is unlikely that he would have gone back to sleep. I find it highly suspect that
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at any point. (Tr. 104) Yet, in his official Department interview following the incident,
Respondent told investigators that he thought he had paid the fare. (Tr. 140) If
Respondent was, in fact, confused about whether or not he had paid, it is unlikely that he
would have failed to mention that to Detective Rourke when he showed up at his house
later that morning. Within this context, his alleged confusion as to payment seems to be
an attempt to bolster his defense that this was an unintentional oversight after he “passed
out” in his room,

Based on this record, this tribunal cannot find that it is more likely than not that
Respondent’s version of events occurred on the morning of April 6, 2013. Accordingly.
this tribunal finds that that Respondent is guilty of the misconduct charged in

Specifications | and 2.

Specification 3

Respondent is charged with failing to promptly notify the Operations Unit after
being involved in an off-duty police occurrence. Respondent testified that after
confronting someone he believed to be an intruder, he went back to sleep. (Tr. 133)
Then, after he spoke to Detective Rourke at his house at approximately 0800 hours, he
again went back to sleep and did not notify the Operations Unit until approximately 1800
hours. (Tr. 135)

Sergeant Kevin Mosiurchak of the Queens South Investigations Unit testified that
he was assigned an investigation related to Respondent on April 30, 2013. (Tr. 111)
Sergeant Mosiurchak testified that Respondent was required to make a notification to the

Department after being involved in an incident in which he displayed his firearm to a













POLICE DEPARTMENT

CITY OF NEW YORK
From: Deputy Commissioner - Trials
To: Police Commissioner
Subject: CONFIDENTIAL MEMORANDUM

POLICE OFFICER BRIAN LAPP
TAX REGISTRY NO. 949198
DISCIPLINARY CASE NO. 10773/2013

Respondent was appointed to the Department on July 6, 2010. He received an

overall rating of 4.5 on his 2013 and 2014 annual ierformance evaluations, and 3 on his

2012 performance evaluation.
Respondent has no prior disciplinary history and has received one medal for
Excellent Police Duty.

For your consideration.

Ry

Rosemarie Maldonado
Deputy Commissioner Trials





