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seen entangled with Mu. The perspective of the videographer is off to the side of Respondent. 

As Mu twists his body around, the front of his body comes into view, and the viewer can see 

Respondent's left forearm holding Mu above his shoulder area. Mu continues to twist circularly 

and eventually loses his footing as his body rotates clockwise from his original standing position 

when the video begins. Respondent maintains his hold above Mu's shoulders, and then around 

Mu's neck until Mu starts falling toward the ground. Respondent releases his grip as he and Mu 

fall to their hands and knees. Mu attempts to scramble away, without fully standing upright but 

Respondent pursues him and jumps onto the right side of Mu's back, bringing Mu's left shoulder 

and back into contact with the pavement. Respondent then turns Mu's body so that Mu is on his 

stomach. with his left arm beneath his chest. During the process of Mu twisting with Respondent 

to the point where he falls flat to the pavement, Mu maintains his grip on his skateboard in his 

right hand (0:00-0: 13). 

The video then shows Respondent straddling Mu's back and attempting to handcuff him. 

The footage captures Mu yelling, "Do a report," "What are you doing?" "Did I do something 

wrong?" Respondent's voice is inaudible in the video. While lying on his stomach, Mu raises 

up on his right elbow, still holding his skateboard in his right hand. As Respondent straddles 

Mu's back, he can be seen reaching into his belt area, bringing a pepper spray canister toward 

Mu's face, then shooting a stream of pepper spray which appears to mostly miss Mu's face (0: 13-

0:24). 

Mu continues asking, ''Will you let me get up?" "What is my crime?" "'What are you 

going to do?" .. How am I resisting; I'm trying to get up:' Respondent maintains a grip on the 

back of Mu's neck with his right hand as he reaches for Mu's left arm which is propping Mu up. 
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At approximately 1:28, Respondent reaches over Mu's head with the pepper spray canister in his 

left hand and again appears to discharge it near the right side of Mu's head (0:25-1 :30). 

At 2:05, Respondent reaches over Mu's back v.ith his right hand and takes hold of Mu's 

wrist, moving it back toward Mu's lower back, as Mu continues to hold his skateboard. At 2:08, 

Mu finally releases the skateboard, pennitting Respondent to bring his wrist behind his back and 

fasten one handcuff (I :28-2:16). At 2:24, Respondent reaches in front of Mu with his left hand 

and brings Mu's left hand from under his face to behind his back, where Respondent fastens the 

other handcuff to Mu's wrist (2: I 7-2:36). Respondent then takes hold of Mu's right elbow with 

his left hand, Mu's skateboard in his right hand and attempts to pull up on Mu. Mu rolls over to 

his left side and says, "What did I do wrong?" (2:36-2:42). 

The following is a summary of the facts which are in dispute. 

I. Yibin Mu

Mu had been skating for approximately IO seconds when he first obsen'ed Respondent 

walking into Colwnbus Circle Park. After Mu realized that Respondent was walking in his 

direction, he got off of the skateboard, held it in his right hand, and waited for Respondent to 

approach (T. 60, 63-64). 

Respondent walked approximately 50 feet into the plaza and stopped in front of Mu. Mu, 

still holding onto the skateboard, took one step in Respondent's direction and said, "Excuse me, 

sir, is there no skateboarding here?" According to Mu, Respondent said, ''Give me that," as he 

reached for Mu's skateboard. Mu admitted that he pulled away from Respondent after 

Respondent "grabbed" him (T. 133). Mu then raised his left hand slightly, positioned the 

skateboard behind his back, and said, .. Whoa, wait you didn't answer my question ... where 

does it say there is no skateboarding?" (T. 60, 65-67). Immediately after that, Respondent used 











POLICE OFFICER JASPREET GILL 11 

Respondent that he did not have any identification and asked him to explain �hat he had done 

wrong (T. 231-32). Respondent testified that he explained to Mu that skateboarding was 

prohibited in the park and directed his attention to the park signs posted behind where they were 

standing (T. 232). Respondent stated that Mu go! loud and was yelling, "What did I do wrong?" 

(T. 232-33). Respondent observed someone appear to be recording the interaction on a cell 

phone off to his left (Id.). At this point, Respondent instructed Mu to have a seat since Mu was 

being loud and putting his arms up (Jd. ). Mu told Respondent that he did not want to sit down, so 

Respondent instructed him to put down his skateboard (Id.). 

According to Respondent. Mu started to move back as if he was about to do something 

(T. 234 ). Respondent claimed that Mu raised his left hand in the air while holding onto the 

skaJeboard with his right hand (T. 234-35). Respondent reached for Mu's left arm "ith his right 

hand and placed his left hand on Mu's right shoulder (T. 234 ). Respondent explained that he 

placed his left hand on Mu's shoulder so that ifhe had swung the skateboard, it would not have 

hit him in the face (Id.). Respondent told Mu to relax, informed him thal he was making things 

worse, and warned that ifhe continued, it was likely that he would be arrested (T. 235). 

Respondent testified that Mu remained uncooperative (Id.). 

Respondent testified that Mu started pulling back as ifto flee (T. 235). Respondent next 

leaned into the right side of Mu's body and placed his left hand around Mu's shoulder, as though 

he were hugging him (T. 235-36). Mu tried to pull Respondent's hand away, prompting 

Respondent to issue repeated instructions for Mu to give him his hands (T. 236-37). Respondent 

conceded that he did grab the back of Mu's neck ,.,th his left hand while using his right hand to 

hold Mu's left forearm (T. 284-85). Respondent testified that he had an open palm on the back 

of Mu's neck, holding it for approximately three to five seconds (T. 286, 292). Respondent 
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asserted that he had his left elbow raised to prevent Mu from swinging the board \\ith his right 

hand (T. 285). Respondent conceded that he did not grab Mu's right hand, which is the hand that 

he held the skateboard with (T. 285). Mu continued to struggle and refused to give Respondent 

his hands (T. 237). At this point, Respondent decided to take Mu down to the ground (/d.). 

Respondent then swung Mu around and extended his leg (T. 237). He explained that his 

left ann was getting close to Mu's neck, so he released Mu before he went do\\TI to the ground 

(T. 238,297). Respondent asserted that his left ann was on Mu's shoulders during the take-down 

maneuver (T. 237). Respondent specifically denied employing a chokehold or making contact 

with Mu's neck "ith his left bicep, ann or hand (T. 237-38). Respondent conceded that he had 

made a previous statement to CCRB in which he stated that he was unsure of whether he made 

contact with Mu's neck (T. 294, 296). 

Respondent testified that once Mu was on his stomach, he tried to crawl away so he 

positioned Mu between his knees and placed his hand on Mu's shoulder. to keep him down on 

the ground (T. 240). Respondent warned Mu that if he failed to give Respondent his hands, he 

would be pepper sprayed (T. 241). Mu did not give Respondent his hands and Respondent 

deployed the pepper spray (Id.). Respondent asserted that he believed the first shot of pepper 

spray missed Mu (f. 243). 

As Respondent tried to pull Mu's anns back, Mu tensed up and clenched his fists (T. 242-

43). Respondent again warned Mu that ifhe did not give his anns, he would be pepper sprayed 

again (Id.). When Mu did not provide Respondent his arms, Respondent sprayed him with 

pepper spray a second time (Id.). A few seconds later, Mu gave Respondent his hands, and he 

handcuffed him (Id.). Respondent conceded that he administered a total of three bursts of pepper 

spray directed towards Mu's eyes (T. 308). 
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requires that members of service "at the scene of a police incident" use the ·•minimum necessary 

force" and that they "'employ non-lethal alternatives, as appropriate." Section 203-11 warns 

uniformed members of service that ··excessive force will not be tolerated.'' 

It is within this context that the Patrol Guide proscribes the use of chokeholds by officers 

as they carry out their duties. Section 203-11 1 states in pertinent part: 

Members of the New York City Police Department will NOT use chokeholds. A 
chokehold shall include but is not limited to, any pressure to the throat or windpipe, 
which may prevent or hinder breathing or reduce intake of air. 

The Patrol Guide in effect at that time and now rules out chokeholds as a force option. 

Moreover, as written, what constitutes a chokehold under the Patrol Guide is broadly defined, 

and mens rea is not a delineated factor. 

The sole factual issue to be determined then is whether, irrespective of his mental state, 

Respondenl's arm made contact with Mu's windpipe or throat in a manner which may have 

hindered his breathing. I find that, based on a preponderance of the credible, relevant evidence. 

Respondent used a chokehold as defined by Patrol Guide 203-11. 

In reaching this finding, I am mindful that the circumstances under which Respondent 

attempted to effect Mu's arrest were challenging: Respondent was working alone, trying to 

restrain an actively resisting suspect who refused to release his grip on a large blunt object. 

Respondent asserted that while he never made contact with Mu's neck, he nevertheless 

released his grasp of Mu's shoulder as they were both falling to the ground because he was 

1 'wbile the provisions of Section 203-11 ha\•e been revised and incorporated into the Force Guidelines now outlined 

in Section 221-0 I, the definition of choke hold remains unchanged. 
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PENALTY 

In order to determine an appropriate penalty, Respondent's service record was examined. 

See Maner of Pell v. Board of Educ., 34 N.Y.2d 222,240 (1974). Respondent was appointed to 

the Department on July 6, 2011. Information from his personnel record that was considered in 

making this penalty recommendation is contained in an attached confidential memorandwn. 

CCRB has requested a penalty of the forfeiture of 30 vacation days and a one-year period 

of dismissal probation. Based upon the totality of the circumstances, I find that recommendation 

excessive. 

In previous cases. respondents found guilty of violating Patrol Guide 203-11 's 

prohibition on the use of a chokehold have been issued penalties from 15 to 25 days 

(Disciplinary Case No. 2015-14310 [March 28, 20171[S ixteen-year police officer, v.ith one prior 

adjudication for failure to safeguard his firearm, forfeited twenty-five (25) vacation days for (i) 

\VTOngfully using a chokehold on a civilian v;ithout necessity; (ii) wrongfully restricting or 

hindering said civilian's breathing and (iii) damaging the individual's property by using his 

sweatshirt to mop up urine. Respondent was one of several transit officers who took a resisting 

teenager into custody by bringing him to the ground, after another officer discharged pepper 

spray, and handcuffing him. Respondent then picked him up and began to walk him toward the 

nearby precinct. The complainant alleged that as he lifted and walked him, Respondent placed 

one arm around his neck, "adding more pressure to my breathing." Surveillance video confirmed 

that Respondent put an arm around his neck for five seconds, corroborating the complainant's 

testimony that he telt pressure on his neck]; Disciplinary Case No. 20/5-13121 [September 20, 

2016][Ten-year police officer with no prior disciplinary history forfeits 15 vacation days for 

wrongfully using force by placing his forearm around an individual's throat. thereby causing him 
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to be held in a chokehold. Respondent confronted an individual who had entered the subway 

system without paying. When he asked the individual for identification, a physical altercation 

ensued during which, at one point, Respondent wrapped his foreann around the individual• s neck 

in a chokehold for 16 seconds]; Disciplinary Case No. 201 ./ 12925 [February 16, 2016][Twenty­

one-year police officer with two prior discipl inary adjudications forfeited 15 vacation days for 

placing an individual in an unauthorized chokehold. The record established that Respondent 

grabbed an individual's throat v.ith one hand and maneuvered his body away from a fence. It 

was reasonable to conclude from the video footage of the incident that some level of pressure 

was applied to the throat area that may have hindered the individual's breathing. This penalty 

took into account the struggle that was occurring when the chokehold was used]). 

In this case, Respondent was conducting a solo foot patrol. As he attempted to detain Mu 

to issue him a summons for skateboarding, Mu began backing away from him while holding a 

skateboard in his hand. Given the potential for Mu fleeing the scene or becoming an aggressor 

while wielding a blunt instrument, Respondent took measured steps toward establishing physical 

control of Mu's body. As Mu struggled, the record establishes that Respondent sought to avoid 

employing a prohibited chokehold as he attempted to utilize a hip throw to bring Mu to the 

ground but was unable to sufficiently control both Mu's movement and the force of the throw to 

avoid his arm coming in contact with Mu's throat. 
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