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wall with his face toward the wall. He said “[Respondent O’Brien] started at the top of
my wrist and pulled my shirt down with each wrist left and right. Pulled my shirt sleeve
back a little. And then proceeded to go down my arm, down across my shoulder, around
my collar area, around up under my chest, around my stomach to my waist.” Around his
waist area, Respondent O’Brien felt his belt buckle, pulled his shirt up, and then_asked
him if ﬁe had guns or knives. He said Respondent O’Brien then continued to frisk his
legs and “squeeze[d]” his left leg. George said he explained to Respondent O’Brien that
his leg was swollen and that he has bad circulation but Respondent O’Brien continued to
squeeze and hurt his leg. Respondent O’Brien then pulled up the pants-on the leg, looked
at it, and then pulled it down again.

George testified that Respondent O’Brien went inside both of his front pants
pockets during the frisk. He said he had some loose change and a cell phone in his
pocket and that his keys were hanging from his belt loop.

Gedrge wore a compression stocking on his leg to promote blood circulation. The
compression stocking is thin and made from nylon. George wore a similar stocking
during his testimony in this Court and showed the Court his stocking, It was a nude |
colored stocking that ran from his knee to ilis ankle. It did not have any bulges or bumps.

The second time the officers approached George, his hands were in front of him
and he was on his phone. George was leaning against the metal rail of the ramp, and
when the officers approached him, he stood upright.

George said he shifts his weight when he stands because of “sharp pain” in his leg
and an “unbalance problem.” He said he was about 11 or 12 pounds heavier at the time

of the incident.
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George said that he asked Respondent O’Brien three times for his shield number.
After George’s first request, Respondent O’Brien told him, “You don’t need it. Don’t
worry about it.” After the second request, Respondent O’Brien told him, “Turn around,
just stay against the wall. Don’t turn around. Just don’t move.” And after the third
request, Respondent O’Brien told him, “It’s not going to do you any good.”

George used his phone to photograph Respondents. (CCRBX 3). George took
the photograph of Respondents while they were interrupted by bystanders who wanted to
know why Respondents had George against the wall.

George testified that Respondent O’Brien had a “purpose” and a “mean”.
expression on his face. George agreed that he (George) did get angry.

George testified that Respondenf Hassel stood about two feet behind Respondent
O’Brien and “wasn’t really doing anything,” except transmitting George’s pedigree
information, from his identification card to the radio dispatcher and ascertaining wartant
information.

George testified that in 1987 he was convicted of possession of heroin with the
attempt to distribute and was sentenced to five years probation. On June 2, 1989 he was
found guilty of Penal Law section 220.03. Around September 26, 1990, George recalled
that he had two cases pending against him.

George testified that in the late 1980s to early 1990s, he was convicted in Virginia
for Attempt to Distribute Heroin and was sentenced to eight years, but he served four
years and four months. On December 28, 1997, George said he served five years in
prison and an additional five years of supervisory release for Conspiracy to Distribute

PCP. This was his last conviction. He has since completed drug counseling programs.
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George drew a “W” on CCRBX 2 to indicate the wall he was against when he was
frisked. George testified, “[Alfter I was standing in front of the gate, Officer O’Brien
kind of like - - not really shoved, but nudged me towards it. And he told me put your
hands against the wall and spread your legs.”

As aresult of this incident, George was issued a summons for disorderly conduct.
The summons was later dismissed.

On cross-examination, George acknowledged that he lived in the building for
about 43 years. He said there was a “no loitering” sign outside on the front of the
building. However, he said that the sign was not there in 2012 and that it was placed
there recently. He agreed that he used to sell drugs. When he sold drugs, he would loiter
in front of the location where he sold the drugs. George explained that he would not sell
drugs in front of the building where he lived. He sold the drugs in other neighborhoods.
He agreed that he would loiter in other neighborhoaods to sell drugs unless the area had
posted signs prohibiting loitering “because that would be the one reason why the police
would, you know, approach you.”

George agreed that he has about five drug-related convictions. He also agreed
that he had conducted hundreds of drug sales during his lifetime.

George testified that on the date of the incident, his pharmacist called him at
about 9:30 a.m., and told him to pick up his and his mother’s medication whenever he
was ready. George spent the day going “back and forth, in and out...like going back
upstairs. Like I come downstairs. And then I went, because I actually went to check my
mailbox and stuff. Things like that.” George clarified that on the day of the incident,

after the pharmacist told him to come over, “I didn’t come out exactly right then and
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there. And it was about -- I left my house maybe like about -- I don’t know about 11 for
the first time come out. I went back in.” He continued, “Sometimes usually like I go
outside I see some of my old friends and like that. And we sit there and talk or something
like....”

George said he did not immediately pick up the medication because he was busy
talking to his friends. George agreed that he was going in and out of his building for
about five hours. George testified that because his leg had poor circulation, it was painful

_for him to walk a lot. . However, he walked because he wanted to lose weight because he
was “heavy,” and because his doctor told him to walk. Also, as part of his daily routine;
he would sometimes walk his friend’s dog. He left his house for the first time at about
11:00 a.m. Because he was busy talking to his friends, he did not pick up the
prescriptions rigﬁt away. He said he went back and forth between his apartment and the
street a few times before he picked up the medication.

George agreed that when Respondent O’Brien initially asked him to move from
the corner, Respondent O’Brien “somewhat” yelled at him, but did not use profanity.
George moved away from the comer, but did not leave the area. This was because he
was still waiting to pick up his medication. He agreed there were other people on the
stweet but said that he was not talking or hanging out with any of them.

George said that CCRB did not ask for the receipt showing that he had picked up
his medication.

George was leaning on the railings when the officers returned the second time and
Respondent O’Brien said, “[D]idn’t I tell you to get off the corner?” George replied,

“I’m not on the corner, I come down and stand in front of the building that I live at and
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awhile,” George handed an “item,” to Respondent O’Brien. Jiles did not know what the
item was.

Jiles testified that about a minute later, Respondent O’Brien asked George to
move away from the handicap rail and toward the wall. Jiles observed Respondent
O’Brien and George talk a little bit more before Respondent Q’Brien turned George’s
body toward the wall. He then observed Respondent O’Brien pat George dowp from his
arm to his ankles. While Respondent O’Brien patted George’s ankle, Jiles heard George
lightly yell, “Ow, ow. That’s my leg. That’s my leg.” Jiles did not know if Respondent
O’Brien was squeezing his leg. Jiles stated that George had a “regular” demeanor that
day.

On cross-examination, Jiles testified that he had lived at the building for about
four years. He did not recall if the “no loitering™ sign was on the building in 2012, but
said it might have been. Jiles only observed Respondents approach George one time and
was not aware of any interactions that George had with Respondents 10 or 15 minutes

earlier. Jiles had not observed George earlier in the day carrying a bag from the

pharmacy. Jiles did not recall what the weather was like on that day.

Respondents’ Case

Respondents testified in their own behalf.

Respondent Hassel

Respondent Hassel, a three-year member of the Department, testified that on

February 28, 2012, he worked from 1:00 p.m. to 9:35 p.m., and was assigned to Post 8
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with Respondent O’Brien as his partner. Post 8 covered the area between West 140 Street
to West 142 Street on Seventh Avenue. He testified that while assigned to Post 8, “we
received numerous complaints of robberies occurring in that area by gang members. . .that
lived in the building on that area. We were receiving a lot of complaints as well as drug
conditions, loitering in the area.” He was also instructed about these complaints during
roll call by the anti-crime team and the conditions team.

While on his post, Respondent Hassel observed George along with two other
(unidentified) individuals on the corner of West 143 Street and Seventh Avenue.
Respondent Hassel explained that he had heard of George’s name when he was addressed
by the conditions team. He said the conditions team addresses the “conditions™ in the
precinct such as robberies and the sale of drugs.

Respondent Hassel testified that he observed other people with George. He
recognized those people as “gang associates.” He staied that the pharmacy was basically
a “front for gang members to have a reason to be at that location. They were basically
intimidating the owner of the store to try to convince him that they were working thére,
but they weren’t .working there.”

When Respondent Hassel asked George and his associates to disperse from the
corner, George complied but did not say anything about where he resided. Respondent
Hassel then walked away and continued to survey his post. He returned to the corner of
143 Street and Seventh Avenue about 5 or 10 minutes later and observed George standing
on or near the same location as before. This time, Respondent O’Brien asked George for
his identification. Respondent Hassel was standing next to Respondent O’Brien.

Respondent O’Brien handed Respondent Hassel George’s driver’s license and
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Respondent Hassel agreed that during his July 5, 2012 interview, he told the
CCRB interviewer that he wanted to frisk George to “catch what [Respondent O’Brien]
misses.” When asked if he suspected George of having a weapon on him, Respondent
Hassel answered, “No.”

Respondent Hassel testified that George’s suspicious movements involved
keeping his hands in his pockets. He did not recall if he asked George to remove ‘his
hands from his pockets. He stated that when he approached George the second time, the
other people who were also standing there, began to leave the location. He agreed that
some of those people who had left returned during his interaction with George, but those
people were not frisked or issued a summons. He agreed that he did not recover any
evidence from George.

Respondent Hassel defined a frisk as “running your hands over the clothing of a
person, of an individual, looking for a weapon.” He stated that using that definition he
did not frisk George. Respondent Hassel recalled that, on page 7 line 14 of the July 5,
2012 CCRB interview, he had stated that he frisked George after Respondent O’Brien
had already frisked him.

On redirect examination, Respondent Hassel testified that he was not asked to
define a frisk during his CCRB interview. He said he was not asked about the four levels
of suspicion or the relevant Patrol Guide procedure relating to stopping an individual.
He was also not asked about his conversations with the conditions team. Respondent

Hassel explained that he prevented George from taking a photograph because George

could have had a small caliber weapon.
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Respondent O’Brien told George and the two individuals he was with to “disburse
[sic] from the area that they were congregating.” All three individuals acknowledged his
order. Respondent O’Brien then continued to survey his post. He explained that he gave
them some time to leave the area.

When Respondent O’Brien approached 143 Street again, the other two individuals
with George started to walk away but George did not. _Respondent O’Brien asked George
for his identification and told George “that he would be given a summons for disobeying
a lawful order to disburse [sic].” George did not reply and handed his driver’s license
over to Respondent O’Brien. |

The moment Respondent O’Brien handed the driver’s license over to Respondent
Hassel, “[George’s] back was to the wall. He was facing me. He kept shifting his weight
around. He kept movihg. He was fidgety.” Respondent O’Brien explained that George
“kept leaning like his ieft shoulder in towards me a liitle bit and sort of trying to angie
off. So his body would be almost vertical to me...he was making furtive movements.”
Moreover, Respondent O’Brien said George kept moving his hands around, “he kept
going from having them straight down to constantly adjusting his jacket. I believe it was
a jacket. He kept moving his jacket aroﬁnd. The right side of his body to me at that point
seemed like he was trying to conceal something.” Further, Respondent O’Brien said that
at that point he was in fear that George might have a “firearm or something of that
significance that could cause immediate severe damage to me, my partner, other members
of the public. So for everyone’s safety, I kindly asked him to turn around, place hands on

the wall.” Respondent O’Brien said that he then frisked George.
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Respondent O’Brien explained that the frisk took about 15 to 30 seconds. While
conducting the frisk, he noticed that George’s “right pocket had a bulge in it...I started to
feel it. I was a little bit unclear what it was, in fear that it might be some sort of deadly
weapon or something of that sort. I started to work it up from his pants to see what it
was.” He explained that he worked it up to the top of George’s pants because he was
trained in the Police Academy to not go into a person’s pocket bepause there could
potentially be a hypodermic needle in the pocket. Respondent O’Brien learmned that the
object in George’s pocket was a set of keys. He explained that he did not search because
his “full hand was never inside [George’s] pocket.” He said that there might be a
possibility that his “thumb was on the somewhat inner layer [of George’s pocket]...but
no, I would not consider that a search.”

Respondent O’Brien did not recall George asking for his name or shield number
at anytime during the incident. Afier the incident, Respondent O’Brien continued to
survey his post but did not find anyone else loitering where this incident took place.

Respondent O’Brien stated that he prepared a Stop Question and Frisk Report
(UF-250) after the incident. Prior to February 28, 2012, Respondent O’Brien said he
probably prepared one UF-250 because he had just graduated from the Police Academy
in January of 2012.

Respondent O’Brien recalled that he was questioned about his UF-250 during his
CCRB interview, but did not recall whether he was asked if he made a mistake on it.
Respondent O’Brien admitted that he made one or two mistakes on his UF-250. He said
a senior officer did not help him prepare a UF-250 nor did a supervisor provide any

negative feedback.
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When questioned by the Court, Respondent O’Brien explained that George was
standing in a “fight stance...with one of their feet forward and their other one back, sort
of like they are squaring off a little bit. They sort of angle their body a little bit.” He
further explained that he was told by senior officers that gang members or people that
hide weapons “when you have them stopped...they are «rying everything in their effort,
because a lot of guns that they carry a decent amount of weight and it pulls dI(-)Wn in their
pants and sometimes it’s very easily éhown through a bulge.”

On cross examination, Respondent O’Brien agreed that George was a heavyset
person. He said he “clear[s] corners when there’s something suspicious of some sort...if
there’s just one person on the corner, they have every right to stand there. They have to
be congregating with three or more individuals.”

Respondent O’Brien did not believe Jiles was sta_nding with George when
Respondent O’Brien came to 143 Street the second time. He agreed that the other two
people with George were not issued a summons nor were they arrested.

Respondent O’Brien said he was not sure if George actually resided in the address
that he provided.

Respondent O’Brien testified that on his second encounter with George, George
was shifting his weight and making furtive movements and “I believed at that moment in
time he was concealing a firearm.”

Respondent O’Brien said he did not recall if he told the CCRB interviewer
whether George was “blading™ his body.

Upon questioning by the Court, Respondent O’Brien testified that he had been on

patrol for four to six weeks when this incident took place.
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While he agreed that he did frisk George, Respondent O’Brien had very little
recollection of when he frisked George. Respondent O’Brien said, “As to where on his
body, so on and so forth, did I touch him arm, I can’t recall this frisk.” Respondent
O’Brien recalled that there was an issue with George’s leg but whether “I frisked that part
of him or not, I can’t recall...I remember hearing somethiﬁg about like it might be a fake
leg.” He did not recall lifting George’s pant leg.

Respondent O’Brien did- not recall answers he gave from his August 31, 2012
CCRB interview.

Respondent O’Brien agreed tilat he felt a bulge on George during the frisk. He
explained that when he “worked it up” George’s pants pocket, he placed his fingers on
the outside. In other words, he kneaded George’s pocket.

Respondent O’Brien agreed that on the UF-250 he prepared for George, he

indicated that he suspected George of robbery. He agreed that George did not match the
description of any suspects. He said he did not issue George a summons.

On redirect examination, Respondent O’Brien explained that he frisked George

for his safety, his parmer’s safety, and the community’s safety.

FINDINGS AND ANALYSIS

Background

John George stated that on February 28, 2012 he was standing on the corner of
143 Street and Seventh Avenue in front of a pharmacy. He was waiting outside there for
a prescription for medicine to be filled. While he was waiting, some police officers

walked by and asked people in the area to “leave the corner.” George turned around and
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walked toward his building. After errands at his home and bumping into a friend, George
retumed to the pharmacy to pick up his medicine. Then he went to stand in front of his
building by the wheelchair ramp. The ramp was about 10 or 15 feet from the pharmacy.

A little while later, Respondents returned and one of them said, “Didn’t I tell you
to get off the corner?” One of them was screaming at him. George said, “I’m not doing
anything. I’m just sitting here, waiting to get my medicine. I live in the building.”

The officers approached and Respondent O’Brien asked George for his ID.
George reached in the left side of his back pocket. He pulied out his wallet and driver’s
license and held it up to Respondent O’Brien. Respondent O’Brien said, “You’re being
smart. Iasked you let me see.” George said, “I did. I'm complying with what you said.”
As George started to put it back into his wallet, Respondent O’Brien snatched it from
him.

George testified that he asked Respondent O’Brien three times for his shield
number. After George’s first request, Respondent O’Brien told him, “You don’t need it.
Don’t worry about it.” After the second request, Respondent O’Brien told him, “Tumn
around, just stay against the wall. Don’t turn around. Just don’t move.” And after the
third request, Respondent O’ Brien told him, “It’s not going to do you any good.” To get
a record of Respondents’ shield numbers, George took a picture of Respondents with his
cell phone.

Then Respondent O’Brien pushed George against the wall. Respondent O’Brien
told George to put his arms up. George had his hands up against the wall with his legs
spread and, he described, with “[m]y feet spread wide apart.” Respondent O’Brien then

frisked him.
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qualify as an independent reasonable belief that there is an immediate danger. Case No.
9648/13 (June 17, 2014).

The Court notes that Respondent O’Brien’s partner, Respondent Hassel, did not
corroborate what Respondent O’Brien claimed to see and suspect. Whereas Respondent
O’Brien spoke about George’s constant hand movements, Respondent Hassel testified
that George’s suspicious movements were keeping his hands in his pockets. At his
CCRB interview Respondent Hassel also stated that he did not suspect George of having
a weapon.

Therefore, Respondent O’Brien is found Guilty of frisking John George without
sufficient legal authority.

Specification No. 2 alleges that Respondent O’Brien abused his authority as a
member of the Department in that he ;earched John George without sufficient legal
authority.

While frisking George, he noticed “a bulge” in George’s “right pocket.” To
check whether the bulge was a weapon, Respondent O’Brien conducted a kneading
motion with his hands. He felt a set of keys. This kneading motion that Respondent
O’Brien described and demonstrated was very close to a squeezing motion. Squeezing a
pocket is a greater intrusion than a traditional pat down in a frisk. People v. Smith, 216
A.D. 2d 233 (1995). While he was feeling George’s pocket, Respondent O’Brien
conceded his thumb may have been “on the somewhat inner layer” of George’s pocket.
Respondent O’Brien’s kneading motion constituted a search for a weapon under Zerry v.

Ohio, 392 U.S. 1 (1968).
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Respondents would. George testified that after Respondent O’Brien would not tell
George his badge number, George took a picture of Respondents for a record of their
shield numbers. One picture showed Respondents standing, not frisking George.
(CCRBX 3). A second picture showed Respondent O’Brien standing, with his badge
clearly displayed. As CCRB argued, George’s only reason to take pictures of police
officers standing and not doing anything wrong would be to get a record of Respondents’
shield numbers.

Therefore, this Court credits George’s testimony and Respondent O’Brien is

found Guilty of Specification No. 3.

Case No. 2013-9657

Specification No. 1 alleges that Respondent Hassel, on February 28, 2012, frisked
John George without sufficient legal authority.

Respondent Hassel denied that he conducted a frisk of George on February 28,
2012 and testified that he had merely touched George*s hand to determine whether
George was holding a weapon. The c;bj ect turned out to be a cell phone.

The chief evidence that CCRB had to prove its charge was Respondent Hassel’s
own words during his CCRB interview on July 5, 2012 that he had frisked George.
Respondent Hassel explained that when he was interviewed in 2012, he was not too
familiar with the definition of the word “frisk.” When he was interviewed, Respondent
Hassel had been working as a police officer for around only six months.

Darrell Jiles, George’s friend, witnessed Respondent O’Brien frisk George. Both

Jiles and George testified that the only officer who frisked George was Respondent
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O’Brien. Thus the CCRB’s own witnesses corroborated Respondent Hassel’s testimony
that Respondent Hassel never frisked George.

Therefore, Respondent Hassel is found Not Guilty of Case No. 2013-9657.

PENALTY

In order to determine an appropriate penalty, Respondent O’Brien’s service
record was examined. See Maiter of Pell v. Board of Education, 34 NY 2d 222 (1974).
Respondent O’Brien was appointed to the Department on July 6, 2011. Information from
his personnel record that was considered in making this penalty recommendation is
contained in an attached contidential memorandum.

CCRB recommended a penalty of eight vacation days with reinstruction.
Although it is not within this Court’s jurisdiction to recommend it, Respondent O’Brien
could benefit from retraining and instruction. However, CCRB’s recommendation is
excessive. At the time of this incident, Respondent O’Brien had only been on sieet
patrol for about four to six weeks, right out of the Police Academy. When he received
his training, he was told about the blading position and believed that this position was

something that would justify a frisk. He did not deliberately attempt to violate John

George’s rights. As he had misinterpreted his training, he believed at that time that he











