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face-down. squirming and trying to put his hands underneath his body to avoid being handcuffed.
In contrast, Albanese testified that while Person A struggled. he was able, with one other officer.
to get his hands behind his back and “‘rear cuff” him. At no point in his testimony did Albanese

describe Person A’s position as being face-down on the couch.

Respondent also testified that the staff members were interfering with the police officers.
grabbing at them and getting in the way. Albanese. who would had to have been one of the
police officers allegedly being grabbed, made no mention of this in his testimony. It is
noteworthy that the statements Respondent supposedly made after Person A had been brought
outside the group home seem to dovetail with the argument advanced by his counsel at trial, as
well as his own trial testimony; namely, that the staff members were at fault for Person A
becoming unmanageable and that the allegations against him were an attempt to deflect attention
from their own lack of professionalism. If, in fact. Respondent made those statements in
response to criticism of the actions he took, they would only be probative of his state of mind at
the time of the incident and do not directly address his beliet of whether it was necessary (o
punch Person A. Paradoxically. Respondent denied ever striking Person A. an assertion

corroborated by Albanese but contradicted by CCRB’s three witnesses. Finally, the record does

not contain any evidence that anv  of the staff members were cited for Obstructing

Governmental Administration, which one would have expected had the circumstances been as
Respondent described them.

Based upon the credible evidence in the record. | find that Respondent punched Person A
several times in his face in an attempt to persuade him to cease his resistance. While the Patrol
Guide permils officers to use reasonable torce in order to effect an arrest, the record does not

support a conclusion that the force used was necessary. | further find that under the
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circumstances he was presented with, Respondent overreacted. misperceiving a threat to his own
safety where none existed.

Based upon the foregoing, | tfind Respondent Guilty of the charged misconduct.

PENALTY RECOMMENDATIONS

In order to determine an appropriate penalty. Respondent’s service record was examined.
See Matter of Pell v. Board of Education, 34 N.Y.2d 222 (1974). Respondent was appointed to
the Department on July 6, 2011. Information from his personnel record that was considered in
making this penalty recommendation is contained in an attached confidential memorandum.

CCRB has requested a penalty of fifteen vacation days. As the facts of this case warrant
a significant sanction. | find that recommendation to be appropriate.

Respondents in previous cases involving the unauthorized use of force have suftered
torfeitures between ten and fifteen days (Disciplinary Cuse Nos. 2015-13315 & 2015-133186,
signed June 23, 2016 [Two four-year police officers, both with no prior formal disciplinary
history, forfeited fifteen (15) vacation days each for improperly striking a handcuffed minor
while he was face-first against a police van being searched. The Trial Commussioner determined
that the evidence presented by the Department that each Respondent had improperly struck the
handcutfed prisoner was factually irreconcilable with that presented by Respondents, namely
their testimony that they did not strike the prisoner. A sergeant who responded to the scene
testified that she observed both Respondents strike the handcutfed prisoner in the
back. Respondents™ assertion that that the sergeant deliberately lied about the incident because
of her purported animosity toward Respondents was incredible. ], Disciplinary Cuse No. 201 5-
14048. signed June 23. 2016 [Ten-year police ofticer. with no prior disciplinary history, forfeited
fifteen (15) vacation days for wrongfully striking a minor civilian's head between the swinging

door and the frame of a steel gate, causing minor injuries to her head and neck. The complainant
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attempted to enter a train station through the service gate. Respondent is shown on video striding
ahead of her and pushing the door closed on the complainant. The video did not support
Respondent’s testimony that she tripped while trying to stop complainant from walking through
the emergency exit and inadvertently pushed her into the gate. ADCT found that if Respondent
was pursuing complainant for theft of service. an arrest could have been made without resorting
10 shutting the gate on the complainant’s head. ]; Disciplinary Case No. 2015-14727, signed June,
22, 2016 [Seven-year police officer, with no prior disciplinary record. negotiated a penalty of ten
(10) vacation days for punching a handcuffed prisoner without police necessity. A sergeant who
responded to the scene reported that he observed Respondent and another office punching a
handcufted prisoner in the chest three to four times. The prisoner and his co-detendant both
confirmed that he was punched by a police officer during interviews, though they alleged he was
punched in the face by only one officer, and both identified Respondent from a photo array.
Respondent denied engaging in any physical altercation. Though all officers at the scene agreed
the prisoner was apitated, he was handcuffed and in the police van when Respondent struck
him.]: Disciplinary Case No. 2014-12821, signed February 18. 2016 [Eighteen-year sergeant
with no prior formal disciplinary record forfeited ten (10) vacation days tor wrongfully punching
an individual in the face and stepping on his head, causing bruises on the victim’s lip, eye and
cheek. The preponderance of the credible evidence presented at trial established that Respondent
did in fact engage in the aforementioned misconduct. The victim’s straightforward and
unembellished account of Respondent’s actions was supported by several photographs of his
injuries.]).

In this case, Respondent repeatedly punched a 16-vear-old with mental health issues,

whom he outweighed by almost 100 pounds, while that individual was being restrained by two












