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According to Respondent's testimony, he repeatedly asked Complainant for his 

identification, but Complainant did not cooperate so he had to be taken to the precinct to 

determine his identity. He also recalled that he told Complainant's friend to leave many times but 

he did not comply and was "waving his body with his fist," which Respondent determined to be 

threatening gestures so he "placed him in cuffs for disorderly conduct." (Tr. 51) Respondent 

asserted that after the individuals were placed in handcuffs, they were transported to the precinct 

and he had no further interaction with them. Respondent claimed that because he did not initiate 

the stop, he did not issue the summons. (Tr. 52) 

Respondent was asked to "explain his demeanor" on the BWC. Respondent elucidated 

that he was asked to work with a team with whom he was unfamiliar and he was thrown into a 

situation where he was forced "to take charge because the sergeant's doing nothing." He added 

that the officer who initiated the stop, lacked experience and was "not doing what he's supposed 

to do." (Tr. 53) Respondent admitted that he got "worked up" because "he is human" and they 

were being "threatened from all angles." Respondent acknowledged that he was being loud and 

using expressive language because he had "to take charge and be assertive, otherwise, they will 

not respect you." (Tr. 53-54) Respondent attributed his behavior on the night of the incident, to a 

means of gaining compliance of an unruly group. 

On cross-examination, Respondent reiterated that although this was not "his stop," he 

was compelled to take charge of the situation for safety reasons. (Tr. 60) He further added that at 

the time he stopped Complainant and the other individuals in the group, they were "being 

disorderly" but he did not have reasonable suspicion to believe that Complainant had committed 

or was about to "commit a crime." (Tr.62) Furthermore, when asked whether this was a level 1 
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in a white shirt approaches Respondent and asks: "Any outstanding?" Respondent replies: "No." 

The same supervising officer asks, "Car stop?" Respondent answers: "Nah, just a discon ... acting 

up for no reason." This is a clear indication that Respondent made the determination to detain 

Complainant for disorderly conduct. The fact that a fellow officer, with less experience than 

Respondent, wrote the summons and provided it to Complainant, does not change the fact that 

Respondent's actions were the proximate cause of its issuance. As affirmed by Respondent at the 

hearing, it is a common practice for one officer to initiate a stop and a different officer to prepare 

the arrest paperwork. (Tr. 63) This Tribunal concludes, therefore, that the fact that Respondent's 

name is not on the paperwork, does not absolve him of responsibility for being the source from 

which its issuance arose. 

This tribunal further finds that the summons was issued without sufficient legal authority. 

The summons charged Complainant with disorderly conduct under Penal Law Section 240.20 

(3). That section states: "A person is guilty of disorderly conduct when, with intent to cause 

public inconvenience, annoyance or alarm, or recklessly creating a risk thereof ... in a public 

place, he uses abusive or obscene language, or makes an obscene gesture." Guidance for what 

constitutes disorderly conduct comes from the Department's Legal Bureau Bulletin on 

"Disorderly Conduct," Vol. 47. No. 2, dated February 2017. The Bulletin notes that there is both 

a "public harm" requirement and an "intent" requirement: in order for an arrestee to be charged 

with disorderly conduct, he must have "caused actual or threatened public harm," with "the 

intent to cause public inconvenience, annoyance, or alarm." Respondent testified that 

Complainant was being charged with disorderly conduct for his behavior up until the point where 

he was handcuffed. At issue is whether Complainant's actions constituted disorderly conduct. I 

find that they did not. 
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On the one hand, the video footage supports Respondent's contention that Complainant 

was uncooperative with the officers, in that he did not immediately provide them with his 

identification and that he was continuously yelling and cursing at the officers. However, under 

these specific circumstances, that non-compliance did not rise to the level of disorderly conduct. 

Courts have held that the arrestee's conduct must satisfy the "public harm" element. In other 

words, "the conduct alleged must be of a public nature and must 'extend beyond the exchange 

between the individual disputants to a point where it becomes a potential or immediate public 

problem."' People v. Curry, 70 Misc.3d 35 (App. Term, 2d Dept. 2020), quoting People v. 

Baker, 20 N.Y.3d 354 (2013). In this case, Complainant's offensive language was clearly 

directed at police officers, but in this particular instance, did not provoke public disorder or risk 

thereof. 

The video footage for the relevant time period, also fails to show that Complainant's 

intent was to cause public inconvenience, annoyance, or alarm, or that he recklessly created such 

a risk. Up until the point where he was handcuffed, Complainant's conduct did not rise to the 

level required by the statute. For example, there were no bystanders visibly present at the scene 

other than Complainant's friends. Rather, it was evident that Complainant's conduct was limited 

to statements using coarse language to criticize the actions of the officers. He did not threaten the 

officers and his offensive comments were not accompanied by provocative acts or other 

aggravating circumstances. Taken as a whole, Complainant's actions did not create a risk of 

inciting an immediate or potential public disturbance to satisfy the public harm element of 

disorderly conduct. Moreover, the fact that Complainant's harsh remarks were directed at 

Respondent - an experienced member of service trained to defuse confrontations with civilians 
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like this one - further undermines any inference that there was a threat of public harm. 

Therefore, the decision to issue him the summons was without sufficient legal authority. 
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Additionally, this Tribunal finds that Respondent used the disorderly conduct summons 

to retaliate against Complainant rather than as a tool to remedy an infraction of the law. 

Respondent allowed his personal feelings to cloud his judgment as a police officer during his 

encounter. Respondent, himself, revealed his retaliatory intent more than once as portrayed in 

CCRB Ex. 3. The first instance occurs immediately after Respondent placed Complainant in 

handcuffs and stated: "You wanna play? We know how to play?" (CCRB Ex. 3 at 02:00) After 

Complainant was handcuffed and waiting to be transported to the precinct, Respondent 

arrogantly and without provocation stated: "Yeah, next time you keep your mouth shut! We gotta 

teach lessons out here, I guess!" (CCRB Ex. 3 at 05:54) Respondent's use of the word "we" in 

that phrase, is an indication to this Tribunal that he and his partner were acting together, to teach 

Complainant a "lesson" by detaining him and issuing a summons for disorderly conduct. I 

further find that Respondent's conduct with respect to the summons was prejudicial to the good 

order of this Department. 

Accordingly, I find Respondent Guilty of Specification No. 2 

Specification 1: Detained Complainant without Sufficient Legal Authority 

Respondent is charged with wrongfully detaining Complainant without sufficient legal 

authority. Based upon the relevant credible evidence in the record, I find that Respondent did not 

have sufficient legal authority to detain and handcuff Complainant. 

It is clear from the video evidence that Respondent took charge almost immediately after 

exiting the car. Respondent was the first of the officers to approach and engage in verbal 
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PENALTY 

In order to determine an appropriate penalty, this Tribunal, guided by the Department's 

Disciplinary System Penalty Guidelines, considered all relevant facts and circumstances, 

including potential aggravating and mitigating factors established in the record. Respondent's 

employment history also was examined. See 38 RCNY § 15-07. Information from his personnel 

record that was considered in making this penalty recommendation is contained in an attached 

memorandum. It should be noted that Respondent has no prior fonnal discipline. 

Respondent, who was appointed to the Department on July 9, 2014, has been found guilty 

of detaining Complainant without sufficient legal authority. He has also been found guilty of the 

retaliatory issuance of a summons to Complainant. The CCRB has recommended that 

Respondent forfeit 13 vacation days for the misconduct in this case. Under the facts and 

circumstances presented in the record, I concur with the CCRB's recommendation. 

The presumptive penalty for an unlawful detention, which is akin to a "seizure of person" 

in the Disciplinary Penalty Guidelines, is three penalty days. The presumptive penalty for an 

enforcement action involving abuse of discretion or authority is 20 days, the mitigated penalty is 

10 days and the aggravated penalty is termination. I find that three penalty days for the unlawful 

detention is appropriate as is the mitigated penalty of 10 days for the retaliatory issuance of the 

summons, for a total of 13 consecutive vacation days. 

Respondent asserted, without corroboration, that his initial interaction with the group on 

the street was based upon his reliance on a fellow officer's belief that they were being disorderly. 

However, as the more experienced officer on scene, albeit not the highest rank, he was expected 

to attempt to de-escalate the encounter rather than fueling it. Instead, BWC footage shows that 
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Respondent reacted to the groups' disparaging comments by detaining, handcuffing and causing 

the issuance of a summons. 

The record established that Respondent caused the issuance of a summons as a punitive 

exercise of his authority as evidenced by his statement to Complainant that he was being "taught 

a lesson." As a member of the Department since 2014, he is expected to know the core 

requirements for disorderly conduct and act accordingly. The credible evidence presented at trial 

shows that Respondent detained and caused the issuance of a summons for disorderly conduct 

when the facts did not justify it because he was offended by the group's use of coarse language 

to criticize the officers' actions. Respondent, as a police officer, must learn to diffuse these 

encounters and not be so quick to personalize civilians' opinions and frustrations. Respondent's 

responsibility is to enforce the law when laws are violated, but it is not his job to retaliate against 

people who behave in a vociferous and offensive manner. Accordingly, there must be some 

accountability for his actions. 

On balance, I find Respondent's unblemished disciplinary record for the past ten years of 

active service to be a mitigating factor. He has had close to 300 arrests in the past 10 years 

which means he is proactively policing. Additionally, he has consistently received very positive 

performance evaluations and be awarded over 20 Department medals. The fact that Respondent 

has had no other formal disciplinary history in his career with the Department and has been 

promoted to the rank of Detective since this incident occurred, signals to this Tribunal that the 

misconduct for which he has been found guilty was an aberration of his character. 

Taking into account the facts and circumstances surrounding this matter balanced with 

Respondent's strong employment record over the past decade, I recommend that Respondent 

forfeit thirteen (13) vacation days. 








