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comparison to the number of MOS and (5) the presence of hostile crowd or agitators. Patrol 

Guide 221-07- "Use ofOleoresin Capsicum Pepper Spray Devices" - authorizes the use ofO.C. 

pepper spray when •·used to gain or maintain control of persons who are actively resisting arrest 

or lawful custody or exhibiting active aggression. or to prevent individuals from physically 

injuring themselves. members of service or other persons." It may not be used upon a person 

who is merely "passively resisting"1 or in situations that do not require the use of physical force. 

The Patrol Guide further instructs: "In many cases, O.C. pepper spray will reduce or eliminate 

the need for physical force to effect an arrest or gain custody. It will often reduce the potential 

for injuries to members and suspects that may result from physical restraint and it should be 

regarded as a possible alternative to such force or restraint, where practical. 

The BWC footage (specifically CCRB Exs. I & 2) depicts four separate instances in 

which Respondent Carolei deployed his O.C. pepper spray. The first time Respondent Caro lei 

uses his O.C. pepper spray was during a brid confrontation between him and a group of 

protesters within arms-length of him, who were failing to comply with directives and yelling at 

the officers. (CCRB Ex. 1 at 6:56) The second time Respondent Carolei deploys his O.C. pepper 

spray was captured on CCRB's Exhibit I at 7:00. He sprays a woman with red hair who is 

several feet away from him and not engaging with Respondent Carolei. A few seconds later, at 

7:03. Respondent uses the pepper spray for a third time and sprays a single male protester 

(wearing a red bandana around his neck) who is a further distance away. and not engaging with 

Respondent Carolei or any other officer. Respondent Carolei can then be seen on CCRB's 

1 Passive resistance is defined in the Patrol Guide as "Minimal physical action to prevent a member from performing 
their lawful duty. For example, a subject failing to comply with lawful commands and stands motionless and/or a 
subject going limp when being taken into custody." (P.G. 221•07) Active resistance is defined as "physically evasive 
movements to defeat a member of the service's atlempt at control, including bracing, tensing. pushing or verbally 
signaling an intention to a1,oid or prevent being taken into or retained in custody'· (Id) 
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Exhibit l at 7: 10 using the O.C. pepper spray a fourth lime to spray a female protester, who is 

also further away from him, in the face. The video shows Respondent Carolei walking toward 

her and as he gets closer to her, he sprays this female protester in the face. 

Preliminarily. it should be noted that CCRB 's Exhibit 1 shows that the group of 

protesters outnumbered the oflicers and that they issued continuous warnings to clear the streets. 

The video evidence further established that the scene became increas1ngly chaotic as the 

protesters were blocking vehicular and pedestrian traffic, yelling at the officers and moving 

closer to them as they were trying to disperse the crowd. Respondent Carolei credibly testified 

that he also observed physical confrontations between officers and protesters. 

Respondent Carolei explained that when he first deployed his pepper spray he did so 

because he noticed many protesters were becoming increasingly aggressive toward him and his 

fellow officers and were in his "zone of safety." He decided to administer his pepper spray to 

gain compliance of the individuals surrounding him. Under these circumstances and in that 

moment, it was not unreasonable for Respondent to deploy his pepper spray to prevent the 

protesters from physically engaging with him and other officers. The video captures this group of 

protesters closing in on the officers and creating a potential risk of ban11 to them. Therefore, the 

use ofO.C. pepper spray in the first instance was justified. 

In contrast, Respondent's decision to spray the other three individual protesters does not 

follow the same logic. Respondent Carolei claimed that he did not deploy the O.C. spray 

indiscriminately into the crowd, but rather targeted those individuals in the crowd by whom he 

felt threatened. (Tr. 44) The video evidence does not support this claim as it relates to the other 

three protesters that Respondent Caro lei sprayed. Based upon a review of the video footage, it 

does not appear that these three protesters were actively resisting arrest or acting in an aggressive 
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Respondents' personnel records that was considered in making this penalty recommendation is 

contained in attached memoranda. 

Respondenl Carolei 

Respondent Carolei, who was appointed to the Department on July 13. 2016, has been 

found guilty. in pan. of Specification I: \.\TOngfully using pepper spray against individuals 

without police necessity. The Disciplinary Guidelines defines less lethal force/device as: ··the 

application of a significant intennediate use of force option including O.C. spray. conducted 

electrical weapon or impact weapon against a person." The presumptive penalty for the 

"Tongful use of less lethal force/device against another resulting in no injury is twenty penalty 

days, and the mitigated penalty is ten days. 

As discussed above. Respondent Carolci"s initial use of pepper spray to prevent the 

protesters from physically engaging with him and other otliccrs was reasonable. However, a few 

seconds later. Respondent re-deployed his pepper spray at individual protesters who had not 

engaged with Respondent Carolei. Respondent Carolei's use of the O.C. spray at that juncture 

was not targeted to prevent a physical confrontation "·ith them and it was therefore unwarranted. 

However, under the unique circumstances presented here, where Respondent Carolei was 

dealing with a large and WlfUly crowd in a challenging environment, I find that mitigation is 

warranted. This incident occurred in the midst of a series of protests. where Respondent Caro lei 

was required to work long hours under extraordinarily stressful circumstances. This context, 

together with Respondent's othern-ise commendable record with the Department, supports a 

mitigated penalty for his use of pepper spra)'. Taking into account the totality of the facts and 

issues in this matter, I recommend that Respondent Carolei forfeit ten { I 0) vacation days. 










