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1.

CHARGES AND SPECIFICATIONS

Police Officer Osvaldo Nunez, on or about December 13, 2022, at approximately 1737
hours, while assigned to the 101 Precinct and on duty, in the vicinity of the Northeast
corner of Caffrey Avenue and New Haven Avenuc. Queens County, abused his authority
as a member of the New York City Police Department. in that Officer Nunez interfered
with (@R use of a recording device by pushing QTFREEER while was
lawfully filming police activity, without police necessity.

A.G.304-06, Page 1, Paragraph 1 PROHIBITED CONDUCT
Police Officer Osvaldo Nunez, on or about December 13, 2022, at approximately 1737
hours, while assigned to the 101 Precinct and on duty, in the vicinity of the Northeast
corner of Caffrey Avenue and New Haven Avenuc. Queens County, wrongfully used
force, in that Officer Nunez pushed without police necessity.

P.G. 221-02, Page 2, Prohibitions 11 & 12 USE OF FORCE

REPORT AND RECOMMENDATION

The above-named member of the Department appcared before me on March 18, 2025.

Respondent, through his counsel, entered a plea of Not Guilty to the subject charges. The CCRB

did not call any witnesses, relying upon the hearsay statement of [N

(“Complainant™). Respondent testified on his own behalf. A stenographic transcript of the trial

record has been prepared and is available for the Police Commissioner’s review. Having

evaluated all the evidence in this matter, ] find Respondent Not Guilty of Specifications 1 and 2.

ANALYSIS

Body-Worn Camera Evidence

The parties stipulated to the admission of Respondent’s body-worn camera recording,

CCRB’s Exhibit 2. The following is a summary of the relevant evidence contained in the

recording:
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00:52-01:02:

01:02-01:09:

01:10-01:14:

01:14-01:23:

01:24-01:28:

01:28- 01:32:

01:32- 01:40:

Respondent, Police Officer Jacqueline Demerest (now a detective), and Police
Officer Sudan Osorio exit the RMP and approach CBJ and LJ', who are in the
street walking backward facing them. Complainant is seen trailing behind the
officers. LJ and CBI turn their backs on the officers and walk toward the Haven
Manor Nursing Home. P.O. Osorio grabs CBIJ's left shoulder, and while standing
directly in front of the building, CBJ turns around and raises his left arm.

Now facing the officers with both hands raised, CBIJ states, “Yo, n**ge*, I'm
sixteen. Get off of me, get off of me, get oft of me.” He takes a step backward,
and P.O. Demerest grabs his raised left arm. Looking into Respondent’s camera,
L] says, “He’s sixteen.”

CBJ asks the officers, "Why are you doing this -- because I'm walking in the
street?" P.O. Demerest replies, “Yeah, because we told you to leave the street.
You wouldn't get out of the street.” LJ responds, “He was getting out of the
street.”

Complainant approaches the officers from behind; the light from his phone
indicates that he is recording the interaction. At the same time, holding
Complainant's arm, P.O. Demerest turns and makes an inaudible statement to him.
P.O. Osorio gestures for Complainant to move backward, and then he turns to
engage him. At the same time, Respondent asks CBJ, “Do you have an ID?” to
which he replies, “No, I said I’m sixteen.”” Respondent replies, “It doesn’t matter;
when I was sixteen, I had ID.” CBIJ replies. “I don’t have ID.”

P.O. Osorio points his finger, gesturing that Complainant should back up while
also telling him to “back up.” Without following P.O. Osorio’s command,
Complainant tells Osorio, “That's my brother,” and continues to record. P.O.
Osorio then places his hand on Complainant's stomach and pushes him backward.
Complainant swats at P.O. Osorio's hand and says, “Stop touching me.” P.O.
Osorio pushes Complainant a second time. and Complainant again swats his hand
at him.

Respondent turns to join P.O. Osorio and Complainant, then pushes Complainant
with two hands, forcing Complainant to take one step into the crosswalk, while
his other foot remains on the curb. While continuing to record, Complainant tells
Respondent, “Don't fucking touch me!™ Both ofticers continue telling
Complainant to “back up.”

Complainant hands his phone to L., who takes over the recording. Respondent
places his left hand on Complainant's chest. then grabs Complainant’s arm with
his right hand. Complainant continues swatting Respondent’s hands and
repeatedly states, “don’t touch me!” Respondent says, “All we want you to do is

!As Complainant’s two companions were minors at the time of this encounter, they will be referred to by their

initials.
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back up.” Complainant replies, “Bro. stop pushing me.” Respondent replies, “All
right, so just backup.”

01:41- 01 52: Complainant yells, “Yo, that's my brother. n**ge*” and attempts to get past the
police officers toward Officer Demerest and CBJ. Respondent replies, “I don't
care who it is; all we want is space; just back up a little bit,” and continues to push
Complainant. Complainant swats Respondent's hand, saying, “Don’t touch me at
all.” Respondent replies, “I just did.” Complainant states, “Yo, I'm not playing
with you, bro.” Respondent says, “I'm not playing either.”

01:53-02:12: Respondent continues to push Complainant, and Complainant continues to swat
back at him. When a scuffle ensues betwecn the two, the camera footage
becomes obscured, and sounds become inaudible.

Complainant’s Statement
CCRB investigators interviewed Complainant by tclephone on February 9, 2023. His
recorded statement and a transcript of the recording were admitted by stipulation as CCRB’s

Exhibits 1 and 1A.

During the interview, Complainant stated that on December 13, 2022, at approximately
1727 hours, he was walking in the street near the northeast corner of Caffrey Avenue and New
Haven Avenue. He was walking with his cousin, CAB. and his sister, LJ; he was walking on one
side of the street, and they were walking on the other sidc. He recalled that a police car drove
past them, flashed its lights, and continued (CCRB Ex. 1A at 14).

Complainant stated that the police car made a U-turn, then drove between himself, his
cousin, and his sister, leaving them on opposite sides of the police car. A police officer inside
the car said something to them, which he was unable to hcar based upon his position. He stated
that when he began recording the interaction on his phone. one of the police officers started
pushing him backward and became aggressive. Complainant said, “I pushed him off me, and
then another male cop walked up to me and tried to bully me. . ..” He continued, “I pushed both

of them off and then went closer to my cousin and my sister; they kept pushing me.”
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Complainant then gave the phone to LJ so she could start recording “in case something happened
to [him] and my cousin.” He described the police officers getting rough” and trying to tackle
him. According to Complainant, once he fell to the ground, a “cop slammed [him].” He claimed
the police officers were "harassing” his sister, “pushing her off the gate like she was a ragdoll.”
Complainant and his cousin were eventually handcuffed (/d. at 15-16).

When the CCRB investigators asked Complainant for clarification, he explained that, at
the time of the encounter, he had been coming from his cousin's house, heading toward the Mott
Avenue subway station. He and his companions were walking in the street because of raccoons
and cracked sidewalks. The street they were transiting was a two-way street (/d. at 22-24).

Complainant stated that the first time he saw the police car, it turned on its lights and
stopped. Someone inside the vehicle said something to his cousin, which he couldn't hear, and
then the car drove away before making a U-turn. Before the police car made the U-turn, his
cousin and sister walked to his side of the street. The three police officers then “backed up to the
old people place” (referring to the Haven Manor Nursing [Home) (/d. at 25, 27, 32).

Complainant described the actions the three policc officers took as “crowding” his cousin
(CCRB Ex. 1A at 31). He stated that while the police officers were “saying a lot of stuff” to him
that he did not recall, he was approaching his cousin to record the interaction when Officer
Osorio? pushed him, followed by another push from Respondent. Complainant asserted that he
was six feet away from the police interaction when he first began recording, then moved to
within four feet of the police officers; it was at that time that Officer Osorio started to push him
away (Id. at 33-34). While conceding that Officer Osorio told him to move back before he

pushed him, Complainant felt that he was “the proper distance™ from his cousin (/d. at 37).

2 Complainant refers to Police Officer Osorio as “the Indian officer.”
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Complainant described Officer Osorio's actions as. first, a single-handed push; when
Respondent joined him, he became more aggressive. He recalled being pushed twice by Officer
Osorio while being told to move. While Complainant was engaged in the interaction with
Officer Osorio and Respondent, Officer Demerest® was with CAB, who began trying to get to
Complainant, causing her to push CAB twice before she “tjook] him down” (/d. at 38- 40).

According to Complainant, Respondent pushed him harder than Officer Osorio did; when
Respondent approached him, he immediately started pushing Complainant and eventually
pushed him to the edge of the sidewalk (/d. at 41). Complainant stated that Respondent gave
him one “hard” push before he handed off his phone to his sister, then pushed him four more
times (/d. at 50).

He further admitted that he pushed the police officers back by moving their hands away
from him. He explained that he was trying to move them away from him because he did not
want to be arrested* (CCRB Ex. 1A at 44-47). Complainant asserted that one of the police
officers had placed their knee on his back as he was being handcuffed, remarking, “it looks like
that from the video” (/d. at 47-48)°. While Complainant claimed to have had trouble breathing
during the encounter because of anxiety, a pre-existing heart problem, and dirt in his mouth, he

was unable to recall where on his back he felt pressure. I1e¢ also admitted that he was trying to

3 During this telephonic interview, Complainant refers several times to reviewing a video and appears to do so in
real-time before responding to several questions. When the CCRB investigator asked Complainant to describe "the
female police officer," he said he would “review the video.” When he returned to the call, he identified her as "PO
Demerest, blonde hair, hazel eyes, shield 8402" (CCRB Ex. 1A at 28-29). When he was questioned about another
aspect of the police interaction, he answered the CCRB investigator. "I'm looking at the video right now . .. or do
you want it from the top of my head?" (/d. at 66-67).

4 Complainant stated that he did not want to be arrested for a second time. then hesitated before supposedly
correcting himself and asserting that it would have been his first arrest (CCRB Ex. 1A at 47).

3 Complainant conceded that he had no independent recollection of what P.O. Osorio may have done. He offered,
“From the video, from the car video, it seems like he had his knee on my upper back, but I don’t really remember, so
I can’t tell you if he did or not” (/d. at 55-56).
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get up as he was being handcuffed because of what Police Otficer Osorio was allegedly doing to
his sister (/d. at 52, 56-57).

Complainant claimed that the police officers “treated [his sister] like a rag doll” and that
she was only trying to “help” CAB before Officer Osorio started pushing and pulling her off the
gate. He declared that he wanted the police officers to losc their jobs because of their behavior
(/d. at 42, 58). When asked what he observed his sister doing, Complainant stated that he could
not recall; he speculated that she may have stopped recording the interaction but then stated, “I
do have a recording of her getting pushed by the cops.”® According to Complainant, she was
trying to get CAB, which Officer Osorio attempted to prevent, “but she wasn’t giving up, so he
just kept pushing and pulling her” (/d. at 60-61).

Complainant stated that while he was being handcuffed, CAB tried to get to him and was
himself taken to the ground and handcuffed by Officer Osorio and Officer Demerest (CCRB Ex.
1A at 53-54).

Respondent’s Testimony

Respondent testified that he had been assigned to the 101 Precinct since May 2022 (T.
24). On December 13, 2022, he was working a 1400 x 2235 tour with Police Officer Osorio and
Officer Demerest. At 1737 hours, while driving southbound on New Haven Avenue, in Queens
County, he saw three individuals, Complainant, CAB and I.J. walking northbound in the middle
of the street, impeding vehicular traffic. Respondent testilied that it was a two-way street; the
roadway had no yellow lines, and cars were honking their horns. He testified further that he and
his fellow officers asked the group to use the sidewalk and then drove away; after doing so, they

observed that the three individuals had not moved onto the sidewalk, and cars were still blowing

¢ Complainant then confirmed this assertion after reviewing a video. saying, "I can see right now, yes, she was
recording” (/d. at 61).
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their horns. At that point, Respondent made a U-turn and drove back toward the group to take
enforcement action (T. 25-28).

Respondent testified that he stepped out of the police vehicle and approached CAB; when
he asked CAB for identification, CAB stated, “I'm 16; I don't have an ID.” As Respondent was
asking CAB questions, Officer Demerest assisted him, and Officer Osorio was rear security.
Respondent testified that he observed Complainant “push and shove” Officer Osorio’s hand
several times; he heard Osorio say, “You can record, just give us some space.” Respondent
testified that he turned toward Complainant and gave him a two-handed push, saying, “Just give
him some space; all he wants is space. You can record™ (T. 29).

Respondent testified the reason he wanted Complainant to move back was that the three
police officers all were carrying firearms and Tasers; from a tactical standpoint, it was unsafe to
have their backs turned as they conducted their enforcement action. He described Complainant’s
demeanor during the encounter as “irate” and “aggressive.” Respondent confirmed that
Complainant was holding a mobile telephone in his hand during the encounter and denied
knocking it from Complainant’s hand. He testified further that every time Police Officer Osorio
pushed Complainant, Complainant attempted to push Osorio’s hand away. Respondent
explained that when he became involved with Complainant. he intended to create a larger “zone
of safety;” to do that, he pushed Complainant with two hands and gave him a direction to “get
back” (T. 30-32).

Respondent testified that after he pushed Complainant. Complainant handed his mobile
telephone to LI, then began to engage directly with him. e testified that he told the
Complainant that he could record, “Just give us some spacc; could you just step back?”

Complainant then “shoved” Respondent’s hand several times; at that point, he decided to place
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him under arrest. Respondent testified that he “grappled™ with Complainant on the ground and
eventually placed handcuffs on him. He testified further that as he attempted to place
Complainant under arrest, Complainant pushed and flailed his arms to resist the arrest, while
being “belligerent and aggressive.” Respondent testified [urther that he called for additional
officers to respond to the scene and was injured during the arrest, suffering a contusion to his
shoulder (T. 32-34). He acknowledged that he had discretion in this scenario to issue a warning
or a summons for either jaywalking or obstructing vehicular traffic. Respondent reiterated that
he chose to take enforcement action against Complainant because he was “on our backs when we
[were] trying to conduct a stop ...” (T. 34-35).

On cross-examination, Respondent acknowledged that Complainant and his companions
did not display any weapons or attempt to run away (T. 36-37). He also conceded that while he
directed Complainant to “step back,” he did not specify how far away he needed to move.
Finally, Respondent testified that while he did not recall whether he pushed Complainant into the
street, he acknowledged, after being confronted with his body-worn camera recording, that one
of his pushes caused Complainant's foot to leave the sidewalk and step into the street (T. 45-47).
Credibility

It is long-settled that hearsay evidence is admissibl¢ in this Tribunal and may form the
factual basis for a finding of misconduct if it is deemed reliable. The finder-of-fact must
scrutinize the out-of-court statement for several credibility factors, including internal
consistency, logic, and corroboration by independent evidence. The Tribunal must also consider
whether fundamental fairness allows the statement to be credited despite the lack of an
opportunity for Respondent to confront the declarant under oath during the trial. Based upon the

totality of the circumstances, [ find Complainant’s hearsay statement unreliable.
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First, the interview was conducted telephonically under circumstances that call into
question his motivation for making the factual assertions in his statement. He admitted during
the interview that he was on a train as he attempted to answer questions (CCRB Ex. 1A at 58).
The difference between providing sworn testimony in a courtroom from the witness stand and
providing a statement alleging police misconduct before 2 train car full of listeners is stark. This
Tribunal cannot assess whether Complainant's factual assertions and the way he made them were
influenced by the presence of an audience.

Second, Complainant made several unsolicited admissions during the interview that he
viewed at least one, and possibly two, video recordings as he was being questioned. This raises
the question of whether Complainant provided information about the incident based upon his
independent recollection or what he gleaned from real-time viewing of a video recording.

Third, Complainant made a flippant assertion that Officer Demerest was racist because
she told him that he and his two family members were stopped for “jaywalking,” and he had
observed other individuals “jaywalking” in front of a precinct without consequence (CCRB Ex.
1A at 75-76). This rationale strongly suggests that he would make inﬂamrﬁatory and derogatory
claims about police officers to serve his interest. Finally, Complainant also admitted that he
wanted the police officers involved in the incident to lose their jobs because of the way they
tréated his sister, LJ. This unambiguous declaration amounts to some measure of bias.

In contrast, Respondent's testimony was clear, concise, and corroborated by the
independent evidence in the case. 1 witnessed his demeanor as he testified during the trial,
particularly how he responded to questions. Regardless of the examiner, his testimony was

responsive and logical. Based upon the foregoing, 1 credit his testimony before the Tribunal.
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Specification 1: Interference with a Recording Device
Specification 2: Use of Force

I find that CCRB has failed to establish by a preponderance of the credible, relevant
evidence that Respondent interfered with Complainant’s use of a recording device without police
necessity by pushing him while he was recording. I further find that CCRB has failed to
establish by a preponderance of the credible, relevant evidence that Respondent used force
without police necessity by pushing Complainant while he was recording.

I credited Respondent's testimony that he spoke to Complainant several times and told
him to step away from the police encounter involving his cousin, CAB. The evidence establishes
that Respondent acknowledged Complainant's right to record the encounter but also informed
him that it would have to be done at a distance, providing the police officers a “zone of safety.”
Only after Police Officer Osorio had told Complainant to move back and Complainant failed to
do so was he pushed about four feet.

While anyone can record a police-citizen encounter. the right is not absolute. A person
attempting to record such an encounter must do so from a distance which allows the police
officers to perform their duties safely and without interference. The Tribunal will assume that
Complainant genuinely was concerned about his cousin, ('AB. and wanted to make sure his
recording acted as a disincentive for the police officers to cngage in misconduct. That said,
Complainant did not have an unlimited right to record the incident from a vantage point of his
choosing. Complainant's exhortations, as well as his persistent efforts to get closer to his cousin
after repeated warnings to move away, appeared designed to prevent Respondent and his fellow
police officers from taking any action, which potentially ran afoul of Penal Law Section 195.05,

Obstructing Governmental Administration in the Second Degree.
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It was thus necessary, and appropriate, for Respondent to use limited and reasonable
force to create a perimeter outside of which Complainant could have recorded the incident.
Complainant, through his actions, prolonged the length of the police encounter and made it
potentially more hazardous for himself, his companions, the police officers involved in the
encounter, and the public. Based upon the totality of the circumstances, it was necessary to use
force against Complainant to allow these police officers to conduct their investigation, take
whatever enforcement action they deemed necessary, and safely bring the encounter to a
conclusion.

Complainant, by his own admission, came within four feet of the police officers; this, in
the view of the Tribunal, did not amount to a sufficient zone of safety within which they could
reasonably and safely conduct their investigation. When Respondent did begin pushing
Complainant backward, the Body-Worn Camera recording shows Complainant stepping
backward approximately four feet. Complainant is not pushed off his feet and only takes one
step off the curb into the crosswalk. There is no evidence that Respondent endangered
Complainant in any way or that the force he used was excessive.

Accordingly, I find Respondent Not Guilty of Specifications 1 and 2.

Respectfully submitted,

Paul M. Gamble, S
Paul M. Gamble, Sr.
Assistant Deputy Commissioner Trials
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